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!LL "#$ P%$SI&$N"'S P%I(IL$)$S

Ann M. Murphy*

Is President Trump�s attorney-client privilege really dead, as
he asserted in a recent tweet? Special Counsel Robert Mueller�s
investigation of Russian interference in the 2016 presidential
election has thus far resulted in the conviction of his former
campaign chair, guilty pleas of six individuals, and twelve
additional individuals and entities being charged with federal
crimes. Those close to President Trump have raised the attorney-
client privilege and the executive privilege, but many have testified
before the Special Counsel and Congress. Are the attorney-client
and executive privileges applicable in the present cases?
Although Special Counsel investigations are relatively rare,

Special Counsels have investigated recent acts of presidential
associates and former presidents. Criminal charges have been
quite rare, and the law on privileges in this area is sparse. The
single source of much of this is the U.S. v. Nixon case, where a
subpoena duces tecum was refused by President Nixon in a
pending criminal case where he was an unindicted coconspirator.
He was ordered to provide the material to the prosecutor�s office.
The Clinton v. Jones case is another rare case in this area and
established that a president does not have immunity of any kind for
unofficial conduct.
This article provides a historical perspective of the evidentiary

privilege doctrines that are in play in the current Special Counsel
investigation. New issues of waiver by tweet are addressed. It is
well established that a sitting president is subject to judicial
process in certain circumstances, and that President Trump and
his close advisors have and will continue to claim one or both of
these privileges. I predict that these privileges will be inapplicable,
applicable but waived, or applicable but fall within the crime-
fraud exception to the privileges. The crime-fraud exception has
never been raised in a Special Counsel investigation of a sitting
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president. This timely article explains the privileges and the likely
outcomes of claims of the claims.

!"e #$%%orney&'lien% Pri(ile)e i* +ead,-1

.earc" warran%* for %"e re*iden%ial /ro/er%ie* and office* of
Pre*iden% !ru0/1* lon)&%i0e /er*onal lawyer were a//ro(ed 2y
%"e U3.3 $%%orney for %"e .ou%"ern +i*%ric% of New York, and
e4ecu%ed 2y %"e 5BI on $/ril 6, 2018,2 /ro0/%in) %"e a2o(e&
referenced %wee% fro0 %"e Pre*iden%3 7owe(er, %"e a%%orney&clien%
/ri(ile)e i* ali(e and well3 $l%"ou)" few cour% ca*e* analy8e a
*i%%in) /re*iden%1* e(iden%iary /ri(ile)e*, *uc" /ri(ile)e* do a//ly,
unle** %"ey are wai(ed or *u29ec% %o an e4clu*ion3:
Ne(er%"ele**, %"e*e /ri(ile)e* 0ay 2e li0i%ed 2y /u2lic /olicy,

*uc" a* w"en %"e clien% or *u2/oenaed wi%ne** i* a )o(ern0en%
en%i%y under federal cri0inal in(e*%i)a%ion3; <i%" %"e e4ce/%ion of
Pre*iden% O2a0a, a ./ecial 'oun*el "a* 2een a//oin%ed %o
in(e*%i)a%e e(ery /re*iden% *ince Ni4on,= and %"e %rend con%inue*

>Profe**or of Law, ?on8a)a Uni(er*i%y .c"ool of Law3 Profe**or Mur/"y
e4/re**e* "er )ra%i%ude %o Profe**or Mary Pa% !reu%"ar% and %o "er fir*% 2o** w"o
%au)"% "er "ow %o 2e a lawyer, !"o0a* ?3 .c"leier3
1 +onald !ru0/ @Areal+onald!ru0/B, !<I!!ER @$/r3 10, 2018, ;C0D $MB,
"%%/*CEE%wi%%er3co0Ereal+onald!ru0/E*%a%u*E68:FF28F8=;0:;F:D13

2 Ma%% $/u88o, FBI Raids Office of Trump�s Longtime Lawyer Michael
Cohen; Trump Calls it �Disgraceful�, N3Y3 !IME. @$/r3 6, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0;E06Eu*E/oli%ic*Ef2i&raid*&office&of&%ru0/*&
lon)%i0e&lawyer&0ic"ael&co"en3"%0l3

: See generally In re Lind*ey @?rand Jury !e*%i0onyB, 1=8 53:d 12F:
@+3'3 'ir3 1668B @de*cri2in) 0ul%i/le ca*e* in(ol(in) /re*iden%ial e(iden%iary
/ri(ile)e*B3

; See In re ?rand Jury .u2/oena Duces Tecum @<"i%ewa%erB, 112 53:d
610, 621 @8%" 'ir3 166DB, cer%3 denied, =21 U3.3 110= @166DB3 @#<e 2elie(e %"e
*%ron) /u2lic in%ere*% in "one*% )o(ern0en% and in e4/o*in) wron)doin) 2y
/u2lic official* would 2e ill&*er(ed 2y reco)ni%ion of a )o(ern0en%al a%%orney&
clien% /ri(ile)e a//lica2le in cri0inal /roceedin)* inGuirin) in%o %"e ac%ion of
/u2lic official*3-B3

= See generally 'YN!7I$ BRO<N $N+ J$RE+ P3 'OLE, 'ON?3 RE.E$R'7
.ERV3, .PE'I$L 'OUN.EL., IN+EPEN+EN! 'OUN.EL., $N+ .PE'I$L
PRO.E'U!OR.C LE?$L $U!7ORI!Y $N+ LIMI!$!ION. ON IN+EPEN+EN!
EXE'U!IVE INVE.!I?$!ION. @$/r3 1:, 2018B,
"%%/*CEEfa*3or)E*)/Ecr*E0i*cER;;8=D3/df @de%ailin) %"e in(e*%i)a%i(e /rocedure*
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ALL THE PRESIDENT'S PRIVILEGES :

wi%" Pre*iden% !ru0/H a ./ecial 'oun*el in(e*%i)a%ion in%o
Ru**ian in%erference in %"e 201F /re*iden%ial elec%ion i* curren%ly
in /ro)re**3F I**ue* of /re*iden%ial /ri(ile)e ine(i%a2ly ari*e durin)
%"e*e ./ecial 'oun*el in(e*%i)a%ion*3 !"i* $r%icle e4/lore* %"e
/o*i%ion of ./ecial 'oun*el, %"e re)ula%ion* %"a% )o(ern i%*
in(e*%i)a%ion*, and %"e /o%en%ial /ri(ile)e* %"a% "a(e 2een and 0ay
/o%en%ially 2e in(oked 2y Pre*iden% !ru0/ durin) %"e in(e*%i)a%ion
%"a% i* /re*en%ly underway3

I3 !7E .PE'I$L 'OUN.EL $N+ !7E PRE.I+EN!

On May 1D, 201D, $c%in) $%%orney ?eneral Rod Ro*en*%einD
a//oin%ed Ro2er% .3 Mueller III %o *er(e a* ./ecial 'oun*el for %"e
Uni%ed .%a%e* +e/ar%0en% of Ju*%ice %o in(e*%i)a%e %"e role of %"e
Ru**ian )o(ern0en% in %"e /re*iden%ial ca0/ai)n of +onald
!ru0/38 !"e a//oin%0en% followed for0er 5BI +irec%or Ja0e*
'o0ey1* %e*%i0ony 2efore %"e 7ou*e In%elli)ence 'o00i%%ee, in
w"ic" "e /u2licly confir0ed %"a% %"e 5BI wa* in(e*%i)a%in)
Ru**ian in%erference in %"e 201F elec%ion36 !"e %er0* of %"e ./ecial
'oun*el a//oin%0en% include, in rele(an% /ar%C

@2B !"e ./ecial 'oun*el i* au%"ori8ed %o conduc% %"e
in(e*%i)a%ion confir0ed 2y %"en&5BI +irec%or Ja0e*

in(ol(in) ./ecial 'oun*el* and /re*iden%ial au%"ori%yBH see also .ona0 ."e%",
Obama is the Only President Since Nixon Who Didn�t Face an Independent
Investigation, BU.3 IN.I+ER @Oc%3 2:, 201DB,
"%%/*CEEwww32u*ine**in*ider3co0Eo2a0a&ni4on&%ru0/&ru**ia&inde/enden%&
in(e*%i)a%ion&201D&103

F Office of +e/u%y $%%1y ?en3, Order No3 :61=&201D, $//oin%0en% of
./ecial 'oun*el %o In(e*%i)a%e Ru**ian In%erference wi%" %"e 201F Pre*iden%
Elec%ion and Rela%ed Ma%%er*, "%%/*CEEwww39u*%ice3)o(Eo/aE/re**&
relea*eEfileE6FD2:1Edownload3

D +e2ra 'a**en* <ei**, Rosenstein Plans to Leave Justice Department if
Barr is Confirmed as Attorney General, $B$ JOURN$L @Jan3 6, 2016B,
"%%/CEEwww3a2a9ournal3co0Enew*Ear%icleEre/or%*&ro*en*%ein&/lan*&%o&lea(e&%"e&
9u*%ice&de/ar%0en%&if&2arr&i*&confir0ed&a*&a%%orney&)eneral3

8 See id.
6 See Excerpts from the House Intelligence Committee Hearing on Russia,

N3Y3 !IME. @Mar3 20, 201DB,
"%%/*CEEwww3ny%i0e*3co0E201DE0:E20Eu*E/oli%ic*E9a0e*&co0ey&0ike&ro)er*&
%ran*cri/%&e4cer/%*3"%0lIlo)inJ*0ar%lockKau%"Jlo)in&*0ar%lock3
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B3 'o0ey in %e*%i0ony 2efore %"e 7ou*e Per0anen%
.elec% 'o00i%%ee on In%elli)ence on Marc" 20,
201D, includin)C
@iB any link* andEor coordina%ion 2e%ween %"e
Ru**ian )o(ern0en% and indi(idual* a**ocia%ed wi%"
%"e ca0/ai)n of Pre*iden% +onald !ru0/H
@iiB any 0a%%er* %"a% aro*e or 0ay ari*e direc%ly fro0
%"e in(e*%i)a%ionH and
@iiiB any o%"er 0a%%er* wi%"in %"e *co/e of 28 '353R3
L F003;@aB3
@cB If %"e ./ecial 'oun*el 2elie(e* i% i* nece**ary
and a//ro/ria%e, %"e ./ecial 'oun*el i* au%"ori8ed
%o /ro*ecu%e federal cri0e* ari*in) fro0 %"e
in(e*%i)a%ion of %"e*e 0a%%er*3
@dB .ec%ion* F003; %"rou)" F003l0 of !i%le 28 of %"e
'ode of 5ederal Re)ula%ion* are a//lica2le %o %"e
./ecial 'oun*el310

./ecial 'oun*el* @al*o known a* Inde/enden% 'oun*el* or
./ecial Pro*ecu%or*B11 "a(e 2een a /ar% of %"e U3.3 9u*%ice *y*%e0
*ince 18D=, w"en Uly**e* .3 ?ran% wa* /re*iden%312 $%%orney*
?eneral "a(e 0ade ad hoc a//oin%0en%* of ./ecial 'oun*el* o(er
%"e year*31: +urin) %"e Ni4on $d0ini*%ra%ion, $%%orney ?eneral&
+e*i)na%e Ellio% L3 Ric"ard*on *elec%ed $rc"i2ald 'o4 a* %"e
./ecial 'oun*el %o o(er*ee %"e <a%er)a%e in(e*%i)a%ion31; In w"a%

10 Office of %"e +e/u%y $%%1y ?en3, Order No3 :61=&201D3
11 Special Counsel: What is it and what is Robert Mueller Doing?, BB'

NE<. @5e23 20, 2018B, "%%/*CEEwww322c3co0Enew*Eworld&u*&canada&:66F1D:23
12 Jeff Nil**on, Allegation Nation: A Brief History of Presidents and

Special Prosecutors, !7E .$!UR+$Y EVENIN? PO.! @May 11, 201DB,
"%%/*CEEwww3*a%urdaye(enin)/o*%3co0E201DE0=Ealle)a%ion&na%ion&2rief&"i*%ory&
/re*iden%*&*/ecial&/ro*ecu%or*E3

1: Ben9a0in J3 Prie*%er, Paul ?3 Ro8elle, K Mira" $3 7orowi%8, The
Independent Counsel Statute: A Legal History, F2 L$< K 'ON!EMP3 PROB3 =,
10 @1666B3

1; $n%"ony Ri/ley, Archibald Cox Appointed Prosecutor for Watergate,
N3Y3 !IME. @May 16, 16D:B,
"%%/*CEEwww3ny%i0e*3co0E16D:E0=E16Earc"i(e*Earc"i2ald&co4&a//oin%ed&
/ro*ecu%or&for&wa%er)a%e&ric"ard*on3"%0l3 'o4 "ad 2een %"e .olici%or ?eneral in
%"e Mennedy and Jo"n*on $d0ini*%ra%ion* and wa* a 7ar(ard Law .c"ool
/rofe**or3 Id.
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2eca0e known a* %"e #.a%urday Ni)"% Ma**acre,- Pre*iden% Ni4on
ordered Ric"ard*on %o fire 'o4, and w"en Ric"ard*on refu*ed,
Pre*iden% Ni4on di*c"ar)ed "i031= Ne4%, Pre*iden% Ni4on %urned %o
+e/u%y $%%orney ?eneral <illia0 +3 Ruckel*"au*31F <"en
Ruckel*"au* refu*ed %o fire 'o4, "e wa* ei%"er fired or re*i)ned31D
Ne4% in line for %"e /o*i%ion of $%%orney ?eneral wa* .olici%or
?eneral Ro2er% 73 Bork, w"o carried ou% %"e Pre*iden%1* order and
fired 'o4318 La%er, Leon Jawor*ki wa* *elec%ed %o re/lace 'o4316
'on)re**, reco)ni8in) %"a% %"e ./ecial 'oun*el could 2e a

"i)"ly /oli%ici8ed /o*i%ion, con*eGuen%ly /a**ed %"e E%"ic* in
?o(ern0en% $c% of 16D8320 !"e $c% wa* reau%"ori8ed %wice,21 and
%"e U3.3 .u/re0e 'our% u/"eld i%* con*%i%u%ionali%y in 1688322 !"e

1= 'arroll Mil/a%rick, Nixon Forces Firing of Cox; Richardson,
Ruckelshaus Quit, !7E <$.73 PO.! @Oc%3 21, 16D:B,
"%%/*CEEwww3wa*"in)%on/o*%3co0Ew/&
*r(Ena%ionalElon)%er0Ewa%er)a%eEar%icle*E1021D:&23"%0 @*%a%in) %"a% Ric"ard*on
*u20i%%ed a le%%er of re*i)na%ionBH Ron El(in), A Brief History of Nixon�s
�Saturday Night Massacre�, NPR @Oc%3 21, 2018B,
"%%/*CEEwww3n/r3or)E2018E10E21EF=62D61=8Ea&2rief&"i*%ory&of&ni4on*&*a%urday&
ni)"%&0a**acre3

1F Mil/a%rick, supra no%e 1=3
1D Id. @*%a%in) %"a% Ruckel*"au* al*o wro%e a re*i)na%ion le%%erB3
18 Id.H see generally Linda ?reen"ou*e, Bork�s Nomination is Rejected,

58-42; Reagan �Saddened1, N3Y3 !IME. @Oc%3 2:, 168DB,
"%%/*CEEwww3ny%i0e*3co0E168DE10E2;E/oli%ic*E2ork*&no0ina%ion&i*&re9ec%ed&
=8;2&rea)an&*addened3"%0l @0en%ionin) %"a% Bork wa* la%er re9ec%ed 2y %"e
.ena%e a* Pre*iden% Ronald Rea)an1* c"oice for %"e U3.3 .u/re0e 'our%3 7i*
re9ec%ion ca0e %o 2e known a* 2ein) #Borked3-B3

16 Jo"n 7er2er*, Nixon Names Saxby Attorney General; Jaworski
Appointed Special Prosecutor, N3Y3 !IME. @No(3 2, 16D:B,
"%%/*CEEwww3ny%i0e*3co0E16D:E11E02Earc"i(e*Eni4on&na0e*&*a42e&a%%orney&
)eneral&9awor*ki&a//oin%ed&*/ecial3"%0l3

20 See E%"ic* in ?o(ern0en% $c% of 16D8, Pu23 L3 No3 6=&=21, 62 .%a%3
182; @codified a% 28 U3.3'3 LL =61&=68B3

21 E%"ic* in ?o(ern0en% $c% $0end0en%* of 1682, Pu23L3 No3 6D&;06, 6F
.%a%3 20:6H Inde/enden% 'oun*el Reau%"ori8a%ion $c% of 168D, Pu23L3 No3 100&
161, 101 .%a%3 126:3

22 Morri*on (3 Ol*on, ;8D U3.3 F=;, FF0 @1688B @#NPOro(i*ion* of %"e $c%
do no% (iola%e %"e $//oin%0en%* 'lau*e of %"e 'on*%i%u%ion, $r%3 II, L 2, cl3 2, or
%"e li0i%a%ion* of $r%icle III, nor do %"ey i0/er0i**i2ly in%erfere wi%" %"e
Pre*iden%1* au%"ori%y under $r%icle II in (iola%ion of %"e con*%i%u%ional /rinci/le
of *e/ara%ion of /ower*3-B3
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$c% wa* a)ain reau%"ori8ed in 166;,2: and /er i%* %er0* na%urally
e4/ired in 166632; !"a% year, %"e +e/ar%0en% of Ju*%ice
/ro0ul)a%ed re)ula%ion* on %"e u*e of a ./ecial 'oun*el2= %"a%
re/laced %"e E%"ic* in ?o(ern0en% $c%32F
$ccordin) %o %"e +e/ar%0en% of Ju*%ice @+OJB, a ./ecial

'oun*el i* u*ed #w"en a//ro/ria%e, %o /ro*ecu%e 0a%%er* w"en %"e
$%%orney ?eneral conclude* %"a% e4%raordinary circu0*%ance* e4i*%
*uc" %"a% %"e /u2lic in%ere*% would 2e *er(ed 2y re0o(in) a lar)e
de)ree of re*/on*i2ili%y for a 0a%%er fro0 %"e +OJ3-2D !"e*e rule*
/ro(ide %"a% w"en an $%%orney ?eneral i* recu*ed, %"e $c%in)
$%%orney ?eneral "a* %"e /ower %o a//oin% a ./ecial 'oun*el328 In
%"e Ru**ian in%erference ca*e, for0er $%%orney ?eneral Jeff
.e**ion*26 recu*ed "i0*elf on Marc" 2, 201D:0 fro0 #any e4i*%in)
or fu%ure in(e*%i)a%ion* of any 0a%%er* rela%ed in any way %o %"e
ca0/ai)n* for /re*iden% of %"e Uni%ed .%a%e*3-:1 $ccordin)ly,

2: U3.3 (3 Manafor%, 'ri03 $c%ion No3 1C18&cr&8:, Me03 O/3 a% 2P: @E3+3
Va3 Jun3 2F, 2018B, "%%/*CEEwww3/oli%ico3co0EfEIidJ000001F;&:dcD&d2dc&a6Fd&
:dff8c860001H U3.3 (3 !ucker, D8 53 :d 1:1:, 1:20 @8%" 'ir3 166FB @de*cri2in)
%"e /ower of %"e Inde/enden% 'oun*el under %"e 166; $c% a* #e4ceedin)ly
2road3-B3

2; See U3.3 (3 'oncord M)0%3 K 'on*ul%in), LL'3, :1D 53 .u//3 :d =68,
F0: @+3+3'3 2018B3

2= See 5inal Rule, F; 5ed3 Re)3 1:1, :D0:8&01 @July 6, 1666B,
"%%/*CEEwww3)/o3)o(Efd*y*E/k)E5R&1666&0D&06E"%0lE66&1D:2D3"%0H In re ?rand
Jury In(e*%i)a%ion @MillerB, Redac%ed, No3 18&:; a% 1:P1D,
"%%/*CEEdri(e3)oo)le3co0EfileEdE1nRQGO*DkN472oa2'=%I<."kY.F"Br)owE(ie
w3

2F Concord Mgmt. & Consulting, LLC., :1D 53 .u//3 :d3 a% F0:3
2D 5inal Rule, F; 5ed3 Re)3 1:1, :D0:8&01 @July 6, 1666B,

"%%/*CEEwww3)/o3)o(Efd*y*E/k)E5R&1666&0D&06E"%0lE66&1D:2D3"%03
28 F; 5ed3 Re)3,1:1, :D0:8, F0031 @July 6, 1666B3
26 $%%orney ?eneral Jeff .e**ion* re*i)ned a* $%%orney ?eneral3 Pe%er

Baker, Ma%ie Benner K Mic"ael +3 ."ear, Jeff Sessions is Forced Out as
Attorney General as Trump Installs Loyalist, N3Y3 !IME. @No(3 D, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E11E0DEu*E/oli%ic*E*e**ion*&re*i)n*3"%0l3

:0 Attorney General Sessions Statement on Recusal, +EP1! O5 JU.!I'E
@Mar3 2, 201DB, "%%/*CEEa**e%*3docu0en%cloud3or)Edocu0en%*E:;800DFERead&%"e&
full&+OJ&*%a%e0en%&on&%"e&recu*al&of3/df3

:1 Id.
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$c%in) $%%orney ?eneral Ro*en*%ein a//oin%ed ./ecial 'oun*el
Mueller3:2
!"e +OJ reGuire* %"a% %"e indi(idual a//oin%ed a* ./ecial

'oun*elC
2e a lawyer wi%" a re/u%a%ion for in%e)ri%y and
i0/ar%ial deci*ion 0akin), and wi%" a//ro/ria%e
e4/erience %o en*ure 2o%" %"a% %"e in(e*%i)a%ion will
2e conduc%ed a2ly, e4/edi%iou*ly and %"orou)"ly,
and %"a% in(e*%i)a%i(e and /ro*ecu%orial deci*ion*
will 2e *u//or%ed 2y an infor0ed under*%andin) of
%"e cri0inal law and +e/ar%0en% of Ju*%ice
/olicie*3::

$ccordin)ly, Mueller1* a//oin%0en% recei(ed 2i/ar%i*an
*u//or%3:; 7e "ad /re(iou*ly *er(ed a* 5BI +irec%or for %wel(e
year*, under Pre*iden%* ?eor)e<3 Bu*" and Barack O2a0a3:=
./ecial 'oun*el Mueller "a* %"e #full /ower and inde/enden%

au%"ori%y %o e4erci*e all in(e*%i)a%i(e and /ro*ecu%orial func%ion* of
any Uni%ed .%a%e* $%%orney3-:F !"e ./ecial 'oun*el 0ay al*o
de%er0ine #w"e%"er and %o w"a% e4%en% %o infor0 or con*ul% wi%"
%"e $%%orney ?eneral or o%"er* wi%"in %"e +OJ3-:D 5ur%"er, %"e
./ecial 'oun*el 0ay only 2e re0o(ed 2y %"e $%%orney ?eneral for
#0i*conduc%, derelic%ion of du%y, inca/aci%y, conflic% of in%ere*%, or
for o%"er )ood cau*e, includin) (iola%ion of +e/ar%0en%
/olicie*3-:8 +ue %o %"e *en*i%i(e na%ure of %"e in(e*%i)a%ion, %"e
$//oin%0en% Order wa* #worded ca%e)orically in order %o /er0i%

:2 Madeleine ."ee"an Perkin* K 7arri*on Jaco2*, The Justice Department
Has Appointed a Special Counsel to Investigate Trump-Russia Ties � Here�s
How It Works, BU.3 IN.I+ER @May 1D, 201D, FC16 PMB,
"%%/*CEEwww32u*ine**in*ider3co0Ew"a%&i*&*/ecial&/ro*ecu%or&coun*el&%ru0/&
ru**ia&9a0e*&co0ey&201D&=3

:: 28 '353R3 L F003: @2018B3
:; Madeleine ."ee"an Perkin*, Robert Mueller�s Appointment as Special

Counsel in the Trump-Russia Investigation is Getting Bipartisan Support, BU.3
IN.I+ER @May 1D, 201D, 6C=; PMB, "%%/*CEEwww32u*ine**in*ider3co0Ero*en*%ein&
a//oin%&*/ecial&coun*el&re/u2lican&de0ocra%ic&reac%ion*&201D&=3

:= Directors, Then and Now, 5BI 7I.!ORY,
"%%/*CEEwww3f2i3)o(E"i*%oryEdirec%or*3

:F 28 '353R3 L F003F3
:D Id.
:8 28 '353R3 L F003D@dB3
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i%* /u2lic relea*e3-:6 $ 0e0orandu0 i**ued on $u)u*% 2, 201D
/ro(ided a 0ore */ecific de*cri/%ion of Mueller1* du%ie*3;0
!"e fir*% %ar)e% of ./ecial 'oun*el Mueller1* in(e*%i)a%ion wa*

Paul J3 Manafor%, w"o *er(ed a* c"air0an of %"e !ru0/
/re*iden%ial ca0/ai)n fro0 Marc" 201F %o $u)u*% 201F3;1 On
Oc%o2er 2D, 201D, a )rand 9ury indic%ed Manafor% for con*/iracy,
failin) %o re/or% a* an a)en% of a forei)n coun%ry, fal*e and
0i*leadin) *%a%e0en%*, and failure %o file reGuired re/or%*3;2
$no%"er indic%0en% wa* filed in Vir)inia in 5e2ruary 2018,
c"ar)in) Manafor% wi%" filin) fal*e %a4 re%urn*, failin) %o file
re/or%* of forei)n 2ank accoun%*, 2ank fraud, and con*/iracy %o
co00i% 2ank fraud3;: On $u)u*% 21, 2018, a 9ury found Manafor%
)uil%y of ei)"% of %"e*e coun%*3;;
On .e/%e02er 1;, 2018, addi%ional c"ar)e* were 2rou)"%

a)ain*% Manafor%3;= 7e wa* fir*% c"ar)ed wi%" con*/iracy %o
defraud %"e U3.3 and con*/iracy %o o2*%ruc% 9u*%ice @wi%ne**
%a0/erin)B3;F Manafor% /led )uil%y %o %"e*e c"ar)e*3;D In e4c"an)e,

:6 'la**ified 0e0orandu0 fro0 Rod J3 Ro*en*%ein %o Ro2er% .3 Mueller,
III @$u)u*% 2, 201DB @referred %o in U3.3 (3 Manafor%, :12 53 .u//3 :d3 F0, FD
@+3+3'3 2018B @$ redac%ed co/y of %"i* Me0orandu0 wa* relea*ed 2y %"e
+e/ar%0en% of Ju*%ice, "%%/*CEEwww39u*%*ecuri%y3or)Ew/&
con%en%Eu/load*E2018E0;E;&2&18&Ro*en*%ein&Me0o&%o&Mueller3/dfB3

;0 Id.
;1 U3.3 (3 Paul J3 Manafor%, Jr3, No3 1C18&cr&0008:&!.E, @E3+3 Va3 filed

June 2F, 2018B, "%%/*CEEwww3cour%li*%ener3co0Edocke%EF:1;;D1Euni%ed&*%a%e*&(&
0anafor%E3

;2 Indic%0en%, U3.3 (3 Paul J3 Manafor%, Jr3 and Ric"ard ?a%e*, III, No3
1C1D&cr&00201&$BJ @+3+3'3 Oc%3 2D, 201DB,
"%%/CEEdocu0en%*3la%i0e*3co0Ec"ar)e*&a)ain*%&/aul&0anafor%&and&rick&)a%e*E3

;: .u/er*edin) Indic%0en%, U3.3 (3 Paul J3 Manafor%, Jr3 and Ric"ard
?a%e*, III, No3 1C18&cr&0008:&!.E @E3+3 Va3 5e23 22, 2018B,
"%%/*CEEwww39u*%ice3)o(EfileE10:8:61Edownload3

;; 'arrie Jo"n*on, Jury in Manafort Trial Reaches Verdict on 8 Charges,
Judge Declares Mistrial on Others, NPR @$u)3 21, 2018B,
"%%/*CEEwww3n/r3or)E2018E08E21EF;0F616=;E9ury&in&0anafor%&%rial&reac"e*&
(erdic%&on&8&c"ar)e*&9ud)e&declare*&0i*%rial&on&o3

;= .u/er*edin) 'ri0inal Infor0a%ion, U3.3 (3 Paul J3 Manafor%, Jr3, No3
1C1D&cr&00201&$BJ @+3+3'3 filed .e/%3 1;, 2018B,
"%%/*CEEwww39u*%ice3)o(EfileE106;1;1Edownload3

;F Id. a% :2P::3
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%"e )o(ern0en% a)reed %"a% no addi%ional cri0inal c"ar)e* would
2e 2rou)"% a)ain*% "i03;8 Manafor% a)reed %o #coo/era%e fully,
%ru%"fully, co0/le%ely, and for%"ri)"%ly wi%" %"e ?o(ern0en% and
o%"er law enforce0en% au%"ori%ie* iden%ified 2y %"e ?o(ern0en% in
any and all 0a%%er* a* %o w"ic" %"e ?o(ern0en% dee0* %"e
coo/era%ion rele(an%3-;6 In a Join% .%a%u* Re/or% filed in No(e02er
2018, ./ecial 'oun*el Mueller re/or%ed %o %"e 'our% %"a% Manafor%
"ad 2reac"ed "i* /lea a)ree0en%3=0
Prior %o "i* )uil%y /lea, Manafor% 0o(ed %o di*0i** %"e

indic%0en% in Vir)inia, ar)uin) %"a% Ro*en*%ein1* Order a//oin%in)
%"e ./ecial 'oun*el wa* in(alid, and fur%"er %"a% e(en if i% were
(alid, %"e c"ar)e* fell ou%*ide %"e *co/e of %"e Order3=1 Manafor%
la%er a2andoned "i* *co/e ar)u0en% and Gue*%ioned only w"e%"er
%"e indic%0en% fell wi%"in %"e 9uri*dic%ion of %"e ./ecial 'oun*el3=2
U3.3 +i*%ric% 'our% Jud)e !3.3 Elli* denied %"e 0o%ion3=: 7e
de%er0ined %"a% %"e ./ecial 'oun*el1* in(e*%i)a%ion and
/ro*ecu%ion fell #*Guarely wi%"in %"e 9uri*dic%ion ou%lined- in %"e
$//oin%0en% Order3=; Manafor% wa* a /oli%ical con*ul%an% and "e
la%er ad0i%%ed "e recei(ed /ay0en%* fro0 %"en&Pre*iden% Vic%or
Yanuko(yc" of Ukraine and %"e Par%y of Re)ion*, w"ic" "ad
*%ron) /ro&Ru**ian %ie*3== !"e Order au%"ori8ed Mueller %o
in(e*%i)a%e Manafor%1* %ie* wi%" indi(idual* financially and
/oli%ically *u//or%ed 2y %"e Ru**ian )o(ern0en% and %"u* wa*

;D Plea $)ree0en%, U3.3 (3 Paul J3 Manafor%, Jr3, No3 1C1D&cr&00201&$BJ
@+3+3'3 filed .e/%3 1;, 2018B, "%%/*CEEwww39u*%ice3)o(EfileE106;1=1Edownload3

;8 Id. a% 23
;6 Id. a% F3
=0 Join% .%a%u* Re/or%, U3.3 (3 Paul J3 Manafor%, Jr3, No3 1C1D&cr&00201&

$BJ @+3+3'3 filed No(3 2F, 2018B, "%%/*CEEin%3ny%3co0Eda%aEdocu0en%"el/erE;61&
/aul&0anafor%&/lea&a)ree0en%&
2reac"E;6c0d1=e0a8268D2d8c6Eo/%i0i8edEfull3/df3

=1 U3.3 (3 Paul J3Manafor%, Jr3, 'a*e No3 1C18&cr&8:&!.E, a% >12 @E3+3 Va3
filed June 2F, 2018B, "%%/*CEEwww3cour%li*%ener3co0Edocke%EF:1;;D1Euni%ed&
*%a%e*&(&0anafor%E3

=2 Id3 a% 1:3
=: Id3 a% 1P6, 223 Jud)e Elli* included a ra%"er len)%"y di*cu**ion of %"e

cri%ici*0* of %"e ./ecial 'oun*el, 2u% ul%i0a%ely u/"eld %"e indic%0en%3
=; Id. a% 1:3
== Id. a% 1;3

Used and Distributed with Author's Permission



10 JOURNAL OF LAW AND POLICY

wi%"in Ro*en*%ein1* $//oin%0en%* Order3=F In ano%"er ca*e, a
!ru0/&a//oin%ed federal 9ud)e "eld *i0ilarly, findin) %"a% %"e
./ecial 'oun*el "ad no% e4ceeded "i* au%"ori%y in in(e*%i)a%in)
and /ro*ecu%in) a co0/any con%rolled 2y a Ru**ian na%ional3=D
$% lea*% %wo )rand&9ury&*u2/oenaed wi%ne**e* 0o(ed %o Gua*"

%"eir *u2/oena*, ar)uin) %"a% %"e ./ecial 'oun*el lacked %"e
au%"ori%y %o i**ue %"e *u2/oena*3=8 One *uc" wi%ne** wa*
re/or%edly $ndrew Miller, an aid %o !ru0/ ad(i*er Ro)er J3 .%one,
Jr3=6 Miller1* a%%orney* filed a 0o%ion %o Gua*" "i* *u2/oena, and
ar)ued %"a% %"e ./ecial 'oun*el wa* a//oin%ed unlawfully3F0 '"ief
Jud)e 7owell of %"e U3.3 +i*%ric% 'our% for %"e +i*%ric% of
'olu02ia di*a)reed in a 62&/a)e o/inion denyin) Miller1*
0o%ion,F1 "oldin) %"a% %"e ./ecial 'oun*el wa* (alidly a//oin%ed3F2
5ur%"er0ore, Mueller1* $//oin%0en% Le%%er )a(e "i*

in(e*%i)a%ion wide la%i%ude3 Of%en a ./ecial 'oun*el will 2e)in an
in(e*%i)a%ion in%o one area and %"en %"en 2ranc" off in%o o%"er*3
!"i* wa* *een in %"e Ni4on inGuiry, w"ic" wa* ini%ially a2ou% a
2reak&in, and la%er e4/anded %o enco0/a** a co(er&u/3F: I%
occurred a)ain a* Menne%" .%arr, %"e ./ecial 'oun*el a//oin%ed %o

=F Id.
=D U3.3 (3 In%erne% Re*earc" $)ency, LL', e% al3 Indic%0en% @5e23 1F,

2018B, "%%/*CEEwww39u*%ice3)o(Eo/aE/re**&relea*eEfileE10:==F2Edownload
@/er0i%%in) indic%0en% de*/i%e c"allen)e* %o ./ecial 'oun*el1* au%"ori%yB3

=8 Me0orandu0 O/inion, In re ?rand Jury In(e*%i)a%ion @?rand Jury
$c%ion No3 18&:;&B$7B,
"%%/*CEEdri(e3)oo)le3co0EfileEdE1nRQGO*DkN472oa2'=%I<."kY.F"Br)owE(ie
w3

=6 Ma))ie 7a2er0an, Ex-Aide to Roger Stone is Subpoenaed in Russia
Investigation, N3Y3 !IME. @June 28, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0FE28Eu*E/oli%ic*Ero)er&*%one&andrew&0iller&
*u2/oenaed&%ru0/3"%0l3 Mr3 .%one wa* indic%ed 2y a )rand 9ury on January 2;,
20163 U3.3 (3 Ro)er Ja*on .%one, Jr3, 1C16&cr&00018 $BJ @Jan3 2;, 2016B,
"%%/*CEEwww39u*%ice3)o(EfileE112;D0FEdownload3

F0 Me0orandu0 O/inion, In re ?rand Jury In(e*%i)a%ion @?rand Jury
$c%ion No3 18&:;&B$7B, a% >:3

F1 See generally id.
F2 See id. a% FDP623
F: +aniel Bu*", The Complete Watergate Timeline (It Took Longer than

you Realize), PB. NE<. 7OUR @May :0, 201DB,
"%%/*CEEwww3/2*3or)Enew*"ourE/oli%ic*Eco0/le%e&wa%er)a%e&%i0eline&%ook&
lon)er&reali8e3
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in(e*%i)a%e Pre*iden% 'lin%on1* in(ol(e0en% in a land deal in
$rkan*a* known a* <"i%ewa%er, and la%er recei(ed a//ro(al %o
in(e*%i)a%e %"e /re*iden%1* *e4ual rela%ion* wi%" a <"i%e 7ou*e
in%ern3F;

II3 !7E PRE.I+EN!1. EXE'U!IVE PRIVILE?E

$ Pre*iden% 0ay *"ield infor0a%ion fro0 %"e o%"er %wo
2ranc"e* of )o(ern0en% and %"e /u2lic3 !"i* #e4ecu%i(e /ri(ile)e-
wa* fir*% e4erci*ed 2y ?eor)e <a*"in)%on,F= and i% "a* alway*
2een con%ro(er*ial3FF !"e fir*% 9udicial re(iew of e4ecu%i(e
/ri(ile)e occurred in U.S. v. Burr, w"en, in connec%ion wi%" %"e
%rea*on %rial of $aron Burr, a *u2/oena wa* i**ued %o Pre*iden%
!"o0a* Jeffer*on3FD +urin) %"e /re*iden%ial elec%ion of 1800,
Jeffer*on and Burr 2o%" recei(ed %"e *a0e nu02er of elec%oral
(o%e*3F8 Pur*uan% %o %"e %"en&'on*%i%u%ion, %"e 7ou*e of
Re/re*en%a%i(e* (o%ed %o 2reak %"e %ie3F6 Jeffer*on 2eca0e %"e

F; Neil $3 Lewi*, Final Report by Prosecutor on Clintons is Released,
N3Y3 !IME. @Mar3 21, 2002B, "%%/*CEEwww3ny%i0e*3co0E2002E0:E21Eu*Efinal&
re/or%&2y&/ro*ecu%or&on&clin%on*&i*&relea*ed3"%0l3

F= Mark J3 Ro8ell, The Law: Executive Privilege: Definition and
Standards of Application, 26 PRE.I+EN!I$L .!U+IE. QU$R!ERLY 618, 620P21
@1666B3 See also !O++ ?$RVEY, 'ON?3 RE.E$R'7 .ERV3, PRE.I+EN!I$L
'L$IM. O5 EXE'U!IVE PRIVILE?EC 7I.!ORY, L$<, PR$'!I'E, $N+ RE'EN!
+EVELOPMEN!. @201;B, "%%/*CEEfa*3or)E*)/Ecr*E*ecrecyER;2FD03/df
@#Pre*iden%ial clai0* of a ri)"% %o /re*er(e %"e confiden%iali%y of infor0a%ion and
docu0en%* in %"e face of le)i*la%i(e de0and* "a(e fi)ured /ro0inen%ly, %"ou)"
in%er0i%%en%ly, in e4ecu%i(e&con)re**ional rela%ion* *ince a% lea*% 1D623-B3

FF Ro8ell, supra no%e F=, a% 6183 5or e4a0/le, Ben9a0in 5ranklin *%a%ed
%"e followin)C #I wa* *%ruck du02 wi%" a*%oni*"0en% a% %"e *en%i0en%* 3 3 3 N%O"a%
%"e e4ecu%i(e alone *"all "a(e %"e ri)"% of 9ud)in) w"a% *"all 2e ke/% *ecre%, and
w"a% *"all 2e 0ade /u2lic, and %"a% %"e re/re*en%a%i(e* of a free /eo/le, are
inco0/e%en% %o de%er0ine on %"e in%ere*%* of %"o*e w"o dele)a%ed %"e03- 7eidi
Mi%ro**er, Secrecy and Separated Powers: Executive Privilege Revisited, 62
IO<$ L3 REV3 ;86, ;61 @200DB @Guo%in) +$NIEL N3 7O55M$N, ?OVERNMEN!$L
.E'RE'Y $N+ !7E 5OUN+IN? 5$!7ER. 101 @1681BB3

FD See U3.3 (3 Burr, 2= 53'a*3 18D @'3'3+3 Va3 180DB3
F8 Presidential Election of 1800: A Resource Guide, LIBR$RY O5 'ON?3

@Oc%3 2:, 2018B, "%%/CEEwww3loc3)o(ErrE/ro)ra0E2i2Eelec%ion*Eelec%ion18003"%0l3
F6 See 10 $NN$L. O5 'ON?3 1022 @1801B3
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Pre*iden%, and Burr %"e Vice Pre*iden%3D0 $l%"ou)" %"ey 2o%"
2elon)ed %o %"e Re/u2lican Par%y, %"e %wo were no lon)er allie*3D1
Burr wa* off %"e %icke% in %"e 180; elec%ion, and in*%ead ran for
?o(ernor of New York3D2<"en "e failed in "i* 2id %o 2e )o(ernor,
"e 2la0ed $le4ander 7a0il%on, w"ic" led %o %"eir fa0ou* duel3D:
Burr1* for%une* di0ini*"ed con*idera2ly af%er "i* duel wi%"
7a0il%on, and "e fled New York3D; 7e wa* arre*%ed in 180D and
%ried for %rea*on,D= *u*/ec%ed of ini%ia%in) /lan* %o *%ar% a re2ellion
in %"e <e*%ern !erri%orie*3DF One of "i* co0/a%rio%* wa* ac%ually a
*/y, and wro%e of Burr1* /lan* %o Pre*iden% Jeffer*on3DD Before
%rial, Burr filed a 0o%ion reGue*%in) %"a% %"e Pre*iden% /roduce %"i*
le%%er3D8 '"ief Ju*%ice Mar*"all i**ued a *u2/oena %o Pre*iden%
Jeffer*on and, w"en Jeffer*on refu*ed %o co0/ly, "eld %"a% *i%%in)
/re*iden%* are *%ill *u29ec% %o %"e 9udicial /roce**3D6 !"e Burr ca*e
al*o *%ood for %"e /ro/o*i%ion %"a% e(en %"ou)" a *i%%in) /re*iden% i*
*u29ec% %o 9udicial /roce**, */ecial /rocedure* *"ould 2e
followed380

D0 See id. a% 10::3
D1 See Aaron Burr, 3rd Vice President (1801�1805), U3.3 .EN$!E,

"%%/*CEEwww3*ena%e3)o(Ear%and"i*%oryE"i*%oryEco00onE)enericEVPR$aronRBurr3
"%0 @la*% (i*i%ed No(3 ;, 2018BH $ndrew Proko/, The Real-Life Election of 1800
Was Even Wilder than Hamilton The Musical Lets On, VOX @No(3 28, 201=B,
"%%/*CEEwww3(o43co0E201=E11E28E6801:DFE"a0il%on&elec%ion&of&1800&2urr&
9effer*on3

D2 Aaron Burr, 3rd Vice President (1801�1805), supra no%e D13
D: See id.H $li*on L3 La'roi4, To Gain the Whole World and Lose his

Soul: Nineteenth-Century American Dueling as Public Law and Private Code,
:: 7O5.!R$ L3REV3 =01 @200;B3

D; Joanne B3 5ree0an, Dueling as Politics: Reinterpreting the Burr-
Hamilton Duel, =: !7E<ILLI$M $N+M$RYQU$R!ERLY 286, :1: @166FB3

D= Aaron Burr Arrested for Treason, 7I.!ORY,
"%%/*CEEwww3"i*%ory3co0E%"i*&day&in&"i*%oryEaaron&2urr&arre*%ed&for&%rea*on @la*%
(i*i%ed Oc%3 22, 2018B3

DF See id.
DD Id.
D8 U3.3 (3 Burr, 2= 53 'a*3 18D @'3'3+3 Va3 180DB3
D6 Jo"n '3 Yoo, The First Claim: The Burr Trial, United States v. Nixon,

and Presidential Power, 8:MINN3 L3REV3 1;:=, 1;=1 @1668B3
80 Id.
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!"e */ecific %er0 #e4ecu%i(e /ri(ile)e- wa* no% u*ed un%il
Pre*iden% +wi)"% +3 Ei*en"ower1* ad0ini*%ra%ion381 Prior %o
Ei*en"ower, *e(eral /re*iden%* "ad a**er%ed %"e /ower %o re*i*% %"e
cour%*1 and 'on)re**1 a%%e0/%* %o *ecure infor0a%ion fro0 %"e
E4ecu%i(e Branc"C Jack*on, !yler, 7aye*, 'le(eland, 5ranklin +3
Roo*e(el%, and !ru0an382 E(ery /re*iden% *ince Ei*en"ower "a*
clai0ed %"i* /ri(ile)e38:
!"e U3.3 .u/re0e 'our% officially reco)ni8ed %"e conce/% of

an e4ecu%i(e /ri(ile)e in U.S. v. Nixon38; Many of Pre*iden%
Ni4on1* clo*e ad0ini*%ra%i(e official* were indic%ed 2y a )rand
9ury in connec%ion wi%" %"e <a%er)a%e 2reak&in and *u2*eGuen%
co(er&u/38= Pre*iden% Ni4on wa* li*%ed 2y %"e )rand 9ury a* an

81 $8i8 7uG, Background on Executive Privilege, BRENN$N 'EN!ER 5OR
JU.!I'E @Mar3 2:, 200DB, "%%/*CEEwww32rennancen%er3or)Eanaly*i*E2ack)round&
e4ecu%i(e&/ri(ile)e3

82 $rc"i2ald 'o4, Executive Privilege, 122 PENN3 L3 REV3 1:8:, 1:68P
1;01 @16D;B3

8: ?ar(ey, supra no%e F=, a% 2;P28 @de*cri2in) clai0* of e4ecu%i(e
/ri(ile)e u*ed 2y Pre*iden%* Mennedy, Jo"n*on, Ni4on, 5ord, 'ar%er, Rea)an,
?eor)e 73<3 Bu*", 'lin%on, ?eor)e <3 Bu*", and O2a0aBH !O++ ?$RVEY K
$LI..$ M3 +OL$N, 'ON?3 RE.E$R'7 .ERV3, PRE.I+EN!I$L 'L$IM. O5
EXE'U!IVE PRIVILE?EC 7I.!ORY, L$<, PR$'!I'E $N+ RE'EN! +EVELOPMEN!.
@$u)3 21, 2012B,
"%%/*CEEwww3e(erycr*re/or%3co0Efile*E20120821RR;2FD0Ra:16208;:c12dfcc0;
c18=f1a=D0:1Df8=fF:18a3/dfH MOR!ON RO.ENBER?, 'ON?3 RE.E$R'7 .ERV3
REPOR! 5OR 'ON?RE.., PRE.I+EN!I$L 'L$IM. O5 EXE'U!IVE PRIVILE?EC
7I.!ORY, L$<, PR$'!I'E $N+ RE'EN! +EVELOPMEN!. @$u)3 21, 2008B,
"%%/*CEEfa*3or)E*)/Ecr*E*ecrecyERL:0:163/dfH see also .co%% Bo02oy, A Brief
Review of Executive Privilege from Washington to Trump, 'ON.!I!U!ION
+$ILY @June =, 201DB, "%%/*CEEcon*%i%u%ioncen%er3or)E2lo)Ea&2rief&re(iew&of&
e4ecu%i(e&/ri(ile)e&fro0&wa*"in)%on&%o&%ru0/3

8; Uni%ed .%a%e* (3 Ni4on, ;18 U3.3 F8: @16D;B3
8= !"e *e(en defendan%* were Jo"n Mi%c"ell @$%%orney ?eneral and

ca0/ai)n c"airB, 73R3 7alder0an @<"i%e 7ou*e '"ief of .%affB, Jo"n
E"rlic"0an @$**i*%an% for +o0e*%ic $ffair*B, '"arle* 'ol*on @<"i%e 7ou*e
./ecial 'oun*elB, Ro2er% Mardian @'a0/ai)n %o Re&elec% %"e Pre*iden%
'oun*elB, Menne%" Parkin*on @'o00i%%ee %o Re&elec% %"e Pre*iden% 'oun*elB,
and ?ordon .%rac"an @$ide %o 7alder0anB3 !"ey were known collec%i(ely a* %"e
#<a%er)a%e .e(en3- Ma%"erine ?ra"a0, The Watergate Watershed: A Turning
Point for a Nation and a Newspaper, <$.73 PO.! @Jan3 28, 166DB,
"%%/*CEEwww3wa*"in)%on/o*%3co0E/oli%ic*E%"e&wa%er)a%e&wa%er*"ed&a&%urnin)&
/oin%&for&a&na%ion&and&a&
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#unindic%ed cocon*/ira%or3-8F !"e ./ecial 'oun*el i**ued a
*u2/oena %o Pre*iden% Ni4on, reGuirin) "i0 %o /roduce audio %a/ed
in %"e O(al Office38D Pre*iden% Ni4on refu*ed, and filed a 0o%ion %o
Gua*" %"e *u2/oena388 +i*%ric% 'our% '"ief Jud)e Jo"n .irica
denied %"e 0o%ion,86 and %"e U3.3 .u/re0e 'our% )ran%ed cer%iorari
2efore 9ud)0en% 2ecau*e of #%"e /u2lic i0/or%ance of %"e i**ue*
/re*en%ed and %"e need for %"eir /ro0/% re*olu%ion3-60
Pre*iden% Ni4on ar)ued %"a% "i* e4ecu%i(e /ri(ile)e wa*

a2*olu%e in /ro%ec%in) confiden%iali%y of e4ecu%i(e
co00unica%ion*361 !"e 'our% di*a)reed, ci%in) Marbury v.
Madison, w"ic" e*%a2li*" i%* /ower %o re(iew a /re*iden%1* clai0
of /ri(ile)e362 !"e cour% fur%"er e0/"a*i8ed %"a% Pre*iden%ial
/ri(ile)e "a* #con*%i%u%ional under/innin)*3-6: $l%"ou)" %"ere i*
no */ecific )ran% of e4ecu%i(e /ri(ile)e in %"e 'on*%i%u%ion, i% #i*
i0/lici% in %"e Pre*iden%1* $r%icle II /ower* and in %"e
'on*%i%u%ion1* *e/ara%ion of /ower* *c"e0e3-6;
!"e 'our% concluded %"e followin)C #Nei%"er %"e doc%rine of

*e/ara%ion of /ower*, nor %"e need for confiden%iali%y of "i)"&le(el
co00unica%ion*, wi%"ou% 0ore, can *u*%ain an a2*olu%e,
unGualified Pre*iden%ial /ri(ile)e of i00uni%y fro0 9udicial

new*/a/erE2012E0FE0;E)JQ$2B40IVR*%ory3"%0lInoredirec%JonKu%0R%er0J3:1
a0F2DD:c2a3

8F Nixon, ;18 U3.3 a% F8D3
8D !ran*cri/% of ?rand Jury .u2/oena I**ue* 2y ./ecial Pro*ecu%or

$rc"i2ald 'o4 %o Pre*iden% Ric"ard Ni4on, No3 ;D&D: @+3+3'3 16D:B,
"%%/*CEEwww3fordli2rary0u*eu03)o(eE0u*eu0Ee4"i2i%*Ewa%er)a%eRfile*Econ%en%3
/"/I*ec%ionJ:K/a)eJcK%ran*cri/%J3

88 In re .u2/oena %o Ni4on, :F0 53 .u//3 1, ; @+3+3'3 16D:B3
86 !"e oral ar)u0en% in %"i* 0a%%er i* referred %o a* %"e #lon)e*% and 0o*%

widely re/or%ed oral ar)u0en% in %"e "i*%ory of %"e law of /ri(ile)e3- <RI?7!,
?R$7$MKMURP7Y, 5E+ER$L PR$'!I'E $N+ PRO'E+URE, L =FD:, a% 2F3

60 Nixon, ;18 U3.3 a% F8FP8D3
61 Id. a% D0:3
62 Id.
6: Id. a% D0F3
6; Jona%"an M3 ?elder%, Presidential Advisors and their most

Unpresidential Activities: Why Executive Privilege Cannot Shield White House
Information in the U.S. Attorney Firings Controversy, ;6 B3'3 L3 Re(3 82:, 826
@2008B3
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ALL THE PRESIDENT'S PRIVILEGES 1=

/roce** under all circu0*%ance*3-6= On %"e o%"er "and, accordin) %o
%"e 'our%, %"e /re*iden% doe* need candor and o29ec%i(i%y fro0 "i*
ad(i*or*, and *"ould %"erefore recei(e #)rea% deference- fro0 %"e
cour%*36F
!"i* deference %ake* *"a/e a* follow*C 'o00unica%ion* are

/re*u0/%i(ely /ri(ile)ed, and a cour% *"ould /erfor0 an in ca0era
in*/ec%ion 2efore 0akin) i%* deci*ion36D Ul%i0a%ely, %"e cour%
#0u*% wei)" %"e i0/or%ance of %"e )eneral /ri(ile)e of
confiden%iali%y of Pre*iden%ial co00unica%ion* in /erfor0ance of
%"e Pre*iden%1* re*/on*i2ili%ie* a)ain*% %"e inroad* of *uc" a
/ri(ile)e on %"e fair ad0ini*%ra%ion of cri0inal 9u*%ice3-68 !"e
./ecial 'oun*el "a* %"e 2urden of e*%a2li*"in) %"a% %"e 0a%erial i*
#e**en%ial %o %"e 9u*%ice of %"e N/endin) cri0inalO ca*e3-66 Pu2lic
confidence in )o(ern0en% de/end* u/on #/roof %"a% %"ere i*
ca/a2ili%y %o di*co(er and /uni*" wron)doin) e(en a% %"e "i)"e*%
le(el* in %"e E4ecu%i(e Branc"3-100
$l%"ou)" a /re*iden% i* en%i%led %o )rea% deference, %"e 'our%

"a* reco)ni8ed %"a% /ri(ile)e* 2lock %"e #ri)"% %o e(ery 0an1*
e(idence3-101 In e4ecu%i(e /ri(ile)e ca*e*, a cour% 0u*% wei)" %"e
)eneral need of a /re*iden% for confiden%iali%y a)ain*% %"e */ecific
need of %"e /u2lic for di*clo*ure of %"e e(idence3102 !"e 'our% u*ed
%"i* 2alancin) %e*% and de%er0ined %"a% %"e *u2/oenaed record* and
%a/e* 0u*% 2e di*clo*ed310: $* a re*ul% of %"e %a/e* and %"e
*urroundin) circu0*%ance*, %"e 7ou*e Judiciary 'o00i%%ee
a//ro(ed %"ree ar%icle* of i0/eac"0en% a)ain*% Pre*iden% Ni4on,10;
w"o %"en re*i)ned effec%i(e a% noon on $u)u*% 6, 16D;310=

6= Nixon, ;18 U3.3 a% D0F3
6F Id.
6D Id. a% D0F, D083
68 Id. a% D11P123
66 Id. a% D1:3
100 'o4, supra no%e 82, a% 1;123
101 Nixon, ;18 U3.3 a% D06H ?erald <e%laufer, Justifying Secrecy: An

Objection to the General Deliberative Privilege, F= IN+3 L3 J3 8;=, 861 @1660B3
102 Nixon, ;18 U3.3 a% D11P123
10: Id. a% D1:3
10; ?er"ard Pe%er* K Jo"n !3 <oolley, Articles of Impeachment Adopted

by the House of Representatives, Committee on the Judiciary, !7E $M3
PRE.I+EN'Y PROJE'! @July 2D, 16D;B,
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!"e U3.3 .u/re0e 'our%1* rulin) in Nixon wa* 2uil% on a /a*%
"od)e/od)e of reco)ni8ed /ri(ile)e* wi%" re*/ec% %o %"e E4ecu%i(e
Branc"3 !"e (ariou* /ri(ile)e* are reco)ni8ed %oday under %"e
2road u02rella of e4ecu%i(e /ri(ile)e, 2u% are ac%ually di*cre%e
/ri(ile)e*, or a #2undle of co0/onen%*3-10F !oday, %"e*e /ri(ile)e*
are di(ided in%o %"e followin) ca%e)orie*C

13 Law Enforce0en%H10D
23 Mili%ary, +i/lo0a%ic, and Na%ional .ecuri%y
Infor0a%ionH
:3 $d0ini*%ra%i(e +eci*ion* %"a% "a(e a
Judicial '"arac%erH
;3 Pre*iden%ial 'o00unica%ion*H and
=3 +eli2era%i(e Proce**3108

Be)innin) in 18D=, U3.3 cour%* reco)ni8ed %"e e4ecu%i(e1* ri)"%
%o wi%""old docu0en%* w"ic" would re(eal 0ili%ary or *%a%e
*ecre%*, %"e iden%i%ie* of )o(ern0en% infor0an%*, and #infor0a%ion
rela%Nin)O %o /endin) in(e*%i)a%ion*3-106 In United States v.
Reynolds, %"e U3.3 .u/re0e 'our% reco)ni8ed a #0ili%ary *ecre%*-
/ri(ile)e, and indica%ed %"a% e(en if a /ar%y *"owed )rea% nece**i%y,
%"e docu0en%* *%ill 0i)"% no% 2e di*clo*ed3110 On %"e o%"er "and,
%"e 'our% /ro(ided %"a% #e(en %"e 0o*% co0/ellin) nece**i%y

"%%/*CEEwww3/re*idency3uc*23eduEnodeE2DD0DDH see also Jo"n 7er2er*, Nixon
Resigns, N3Y3 !IME. @$u)3 8, 16D;B,
"%%/CEE0o(ie*23ny%i0e*3co0Elearnin)E)eneralEon%"i*dayE2i)E08083"%0l3

10= Herbers, *u/ra no%e 163
10F NORM$N L3 EI.EN K $N+RE< M3 <RI?7!, EVI+EN!I$RY PRIVILE?E.

'$N +O LI!!LE !O BLO'M !RUMP&REL$!E+ INVE.!I?$!ION. = @$03 'on*%3
.oc1y K 'i%i8en* for Re*/on*i2ili%y and E%"ic* in <a*"3 ed*3, 2018B,
"%%/*CEE*:3a0a8onaw*3co0E*%ora)e3ci%i8en*fore%"ic*3or)Ew/&
con%en%Eu/load*E2018E0FE2821;02:E$'.&'RE<&Re/or%&E(iden%iary&Pri(ile)e*&
'an&+o&Li%%le&%o&Block&!ru0/&Rela%ed&In(e*%i)a%ion*3/df3

10D Ro(iaro (3 Uni%ed .%a%e*, :=: U3.3 =:, =6 @16=DB3
108 Jo"n E3 Bie*, Primer on Executive Privilege and the Executive Branch

Approach to Congressional Oversight, L$<5$RE @June 1F, 201DB,
"%%/*CEEwww3lawfare2lo)3co0E/ri0er&e4ecu%i(e&/ri(ile)e&and&e4ecu%i(e&2ranc"&
a//roac"&con)re**ional&o(er*i)"%H see also Uni%ed .%a%e* (3 Reynold*, :;= U3.3
1, FPD @16=:B3

106 In re .ealed 'a*e @E*/yB, 121 53:d D26, D:FP:D @+3'3 'ir3 166DBH see
Roviaro, :=: U3.3 a% =6H see also Reynolds, :;= U3.3 1 a% F3

110 Reynolds, :;= U3.3 a% 10P113
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canno% o(erco0e %"e clai0 of /ri(ile)e if %"e cour% i* ul%i0a%ely
*a%i*fied %"a% 0ili%ary *ecre%* are a% *%ake3-111
$ccordin)ly, cour%* "a(e de%er0ined %"a% a *i%%in) /re*iden%

0ay no% 2e co0/elled %o /erfor0 a di*cre%ionary ac%, and %"a% a
/re*iden% "a* a2*olu%e i00uni%y fro0 ci(il lia2ili%y for official
ac%*3112 !"e U3.3 .u/re0e 'our% "eld %"a% a2*olu%e i00uni%y of %"e
/re*iden% will no% #lea(e %"e Na%ion wi%"ou% *ufficien% /ro%ec%ion
a)ain*% 0i*conduc% on %"e /ar% of %"e '"ief E4ecu%i(e3-11: !"i*
/ro%ec%ion i* afforded 2y %"e i0/eac"0en% /roce**3 On %"e o%"er
"and, ac%* under%aken 2y a /re*iden% before %akin) office are no%
*i0ilarly /ro%ec%ed311;
!"e deli2era%i(e /roce** /ri(ile)e i* %"e olde*% of %"e ca%e)orie*

under %"e 2road u02rella of e4ecu%i(e /ri(ile)e,11= %racea2le %o %"e
Bri%i*" 7ou*e of Lord* and %"e 'rown Pri(ile)e311F I%* ra%ionale i*
%"a% i% encoura)e* frank di*cu**ion* wi%"in %"e )o(ern0en% w"en
for0ula%in) /olicy deci*ion*311D !"e fir*% u*e of %"e )eneral
deli2era%i(e /roce** /ri(ile)e wa* 2y %"e U3.3 'our% of 'lai0* in
Kaiser Aluminum & Chemical Corp. v. U.S3118 !"e 'our% *%a%ed %"e
followin)C #I% i* no% a /ri(ile)e %o /ro%ec% %"e official 2u% one %o
/ro%ec% free di*cu**ion of /ro*/ec%i(e o/era%ion* and /olicy3116
!"i* /ri(ile)e doe* no% e4%end %o /urely fac%ual 0a%%er*, 2u% ra%"er
%"e /olicy0akin) /roce**3120
Moreo(er, %"e deli2era%i(e /roce** ca%e)ory of e4ecu%i(e

/ri(ile)e wa* con*idered w"en %"e 5ederal Rule* of E(idence were

111 Id. a% 113
112 In re .ealed 'a*e @E*/yB, 121 53:d a% D:DH Ni4on (3 5i%8)erald, ;=D

U3.3 D:1, D;8 @1682B3
11: Ni4on (3 5i%8)erald, ;=D U3.3 D:1, D=D @1682B3
11; 'lin%on (3 Jone*, =20 U3.3 F81, F88, F6; @166DB @e4/lainin) %"a% %"i*

rea*onin) /ro(ide* no *u//or% for an i00uni%y for unofficial conduc%B3
11= <e%laufer, supra no%e 101, a% 8F83
11F Id. a% 8=83
11D Uni%ed .%a%e* (3 $03 !el3 K !el3 'o3, 16D6 U3.3 +i*%3 LEXI. 126=6, a%

>1=2 @+3'3 $/r3 18, 1680B3
118 Mai*er $lu0inu0 K '"e03 'or/3 (3 Uni%ed .%a%e*, 1;1 '%3 'l3 :8

@16=8BH <e%laufer, supra no%e 6D, a% 8;83
116 Id. a% ;63
120 +ud0an 'o00c1n* 'or/3 (3 +e/1% of $ir 5orce, 81= 532d 1=F=, 1=FDP

F8 @+3'3 'ir3 168DBH 7uG, supra no%e 813
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wri%%en 2y %"e $d(i*ory 'o00i%%ee3121 Pro/o*ed Rule =06
/ri(ile)ed #*ecre%N*O of *%a%e- and #official infor0a%ion3-122 !"e
deli2era%i(e /roce** /ri(ile)e /ar% of %"i* /ro/o*ed rule i* Rule
=06@aB@2B@$B, #in%ra)o(ern0en%al o/inion* or reco00enda%ion*
*u20i%%ed for con*idera%ion in %"e /erfor0ance of deci*ional or
/olicy0akin) func%ion*3-12: 5ederal Rule* of E(idence +raf%
$r%icle V con%ained %"ir%een *e/ara%e /ro(i*ion* co(erin) a "o*% of
differen% /ri(ile)e*312; $f%er %"e +raf% Rule* were finali8ed, %"ey
were /ro0ul)a%ed 2y %"e U3.3 .u/re0e 'our% and *u20i%%ed %o
'on)re** in No(e02er 16D2312=
Pro/o*ed Rule =06 ul%i0a%ely #underwen% %"e 0o*% *u2*%an%ial

0odifica%ion- of all of %"e Rule*312F !"e $d(i*ory 'o00i%%ee
*%ru))led wi%" %"e draf% of %"e Pro/o*ed Rule 2ecau*e %"ere were
$c%* of 'on)re** affec%in) %"e conce/% of e4ecu%i(e /ri(ile)e312D
$ddi%ionally, 'on)re** wa* concerned a2ou% )i(in) %"e /re*iden%
%oo 0uc" au%"ori%y3128
Be)innin) wi%" Pre*iden% Jo"n 53 Mennedy1* ad0ini*%ra%ion,

%"e '"air0an of %"e 7ou*e .u2co00i%%ee on ?o(ern0en%
Infor0a%ion "a* reGue*%ed wri%%en clarifica%ion of eac"
ad0ini*%ra%ion1* /olicy on e4ecu%i(e /ri(ile)e3126 In%ere*%in)ly,
Pre*iden% Ni4on /ro(ided %"e 0o*% direc% and narrow /olicy

121 <e%laufer, supra no%e 101, a% 8803
122 5E+3 R3 EVI+3 =06@aB @re9ec%ed 2018B3
12: Id.
12; Edward J3 I0winkelreid, Draft Article V of the Federal Rules of

Evidence on Privileges, One of the Most Influential Pieces of Legislation Never
Enacted: The Strength of the Ingroup Loyalty of the Federal Judiciary, =8 $L$3
L3REV3 ;1, ;2 @200FB3

12= Jo*" 'a0*on, History of the Federal Rules of Evidence, $B$ .E'!ION
O5 LI!I?$!ION @June 1D, 2010B,
"%%/*CEEa//*3a0erican2ar3or)Eli%i)a%ionEli%i)a%ionnew*E%rialR*kill*E0F1D10&%rial&
e(idence&federal&rule*&of&e(idence&"i*%ory3"%0l

12F Mar)are% $3 Ber)er, How the Privilege for Governmental Information
Met its Watergate, 2= '$.E<E.!ERN RE.ERVE L3REV3 D;D, DD1 @16D=B3

12D See e.g., %"e 5ederal 7ou*ekee/in) $c%, = U3.3'3 L 22 @16=8B and a*
a0ended = U3.3'3 L :01 @16D0BH and %"e 5reedo0 of Infor0a%ion $c% @5OI$B =
U3.3'3 L ==2 @16D0B and a* a0ended 12 U3.3'3 'on)3 K $d3 New* =D=8 @16D;B3

128 Ro8ell, supra no%e F=, a% 62:3
126 Id.
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re)ardin) a /re*iden%1* ri)"% %o wi%""old infor0a%ion31:0 In a 16F6
le%%er %o Re/re*en%a%i(e Jo"n Mo**, Pre*iden% Ni4on wro%e %"a% #%"e
*co/e of e4ecu%i(e /ri(ile)e 0u*% 2e (ery narrowly con*%rued3
Under %"i* $d0ini*%ra%ion, e4ecu%i(e /ri(ile)e will no% 2e a**er%ed
wi%"ou% */ecific /re*iden%ial a//ro(al 3 3 3 I wan% o/en )o(ern0en%
%o 2e a reali%y in e(ery way /o**i2le3-1:1 !"i* i* an in%ere*%in)
/er*/ec%i(e )i(en %"e *u2/oena fi)"% in w"ic" "e would la%er
2eco0e e02roiled3
On June 1D, 16D2, fi(e 0en were arre*%ed a% %"e <a%er)a%e

office 2uildin) af%er 2reakin) in%o %"e +e0ocra%ic Na%ional
'o00i%%ee1* "eadGuar%er*31:2 O(er %"e ne4% %wo year*, i% wa*
di*clo*ed %"a% %"e 2ur)lary "ad 2een direc%ed 2y ?3 ?ordon Liddy,
a for0er <"i%e 7ou*e a%%orney and 0e02er of %"e 'o00i%%ee %o
Re&Elec% %"e Pre*iden%31:: $* 0ore wa* re(ealed a2ou% a
con*/iracy a% %"e "i)"e*% le(el* of )o(ern0en%, 'on)re** /a**ed an
$c% )i(in) i%*elf 0ore %i0e %o *%udy and re(i*e %"e rule*31:;
Ordinarily, af%er %"e U3.3 .u/re0e 'our% a//ro(e* cour% rule*, %"ey
au%o0a%ically )o in%o effec% af%er 60 day*, unle** 'on)re** ac%*31:=
!"e $c% /ro/o*ed 2y 'on)re** /ro(ided %"a% %"e Pro/o*ed Rule*
would no% %ake effec% #un%il a//ro(ed 2y NanO $c% of 'on)re**,-
e(en 2eyond %"e 60&day li0i%31:F !"e Pro/o*ed Rule* "ad arri(ed
a% %"e door*%e/ of 'on)re** 9u*% a* #%"e <a%er)a%e cri*i*
accelera%ed3-1:D .ena%or .a0 Er(in wa* '"air of %"e Judiciary

1:0 Id.
1:1 Id.
1:2 +aniel Bu*", The Complete Watergate Timeline (It Took Longer Than

You Realize), PB. NE<. 7OUR @May :0, 201DB,
"%%/*CEEwww3/2*3or)Enew*"ourE/oli%ic*Eco0/le%e&wa%er)a%e&%i0eline&%ook&
lon)er&reali8e3

1:: The Nixon Administration and Watergate, 7I.!ORY 'OMMON.,
"%%/CEEwww3"i*%oryco00on*3or)E%i0eline39*/Ini4onRandRwa%er)a%eR%0lnRwa%er
)a%eRca0/ai)nRcon*/iracyJni4onRandRwa%er)a%eR%0lnRwa%er)a%eR2ur)laryK%i
0elineJni4onRandRwa%er)a%eR%0ln @la*% (i*i%ed No(3 26, 2018B3

1:; !"e 7ou*e of Re/re*en%a%i(e* /a**ed a 0ea*ure on 5e2ruary D, 16D;,
%"e .ena%e "ad /a**ed a *i0ilar 0ea*ure on 5e2ruary D, 16D:3 !"e Pre*iden%
*i)ned Pu23 Law3 No3 6:&12, 8D .%a%3 6 on Marc" :0, 16D:3

1:= Paul 53 Ro%"*%ein, !he Proposed Amendments to the Federal Rules of
Evidence, F2 ?EO3 L3 J3 12=&1D: @16D:B3

1:F Pu23 Law No3 6:&12, 8D .%a%3 6 @16D:B3
1:D Ber)er, supra no%e 12F, a% DD23
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'o00i%%ee .elec% 'o00i%%ee on Pre*iden%ial 'a0/ai)n $c%i(i%ie*,
w"ic" la%er 2eca0e known a* %"e<a%er)a%e 'o00i%%ee31:8 .ena%or
Er(in /ro/o*ed %"e delay for %"e re(iew of %"e Pro/o*ed Rule*31:6
On %"e *a0e day %"a% %"e ./ecial 7ou*e .u2co00i%%ee 2e)an
"earin)* on %"e rule*, %"e .ena%e crea%ed %"e <a%er)a%e
'o00i%%ee31;0 'on)re** ul%i0a%ely re9ec%ed Pro/o*ed Rule* =06
and =10 and all of %"e o%"er */ecified rule* of /ri(ile)e31;1 In*%ead,
i% /a**ed %"e curren% /ri(ile)e rule, 5ederal Rule of E(idence =01,
w"ic" *%a%e* %"e followin)C
!"e co00on law S a* in%er/re%ed 2y Uni%ed .%a%e* cour%* in

%"e li)"% of rea*on and e4/erience S )o(ern* a clai0 of /ri(ile)e
unle** any of %"e followin) /ro(ide* o%"erwi*eC

%"e Uni%ed .%a%e* 'on*%i%u%ionH
a federal *%a%u%eH or
rule* /re*cri2ed 2y %"e .u/re0e 'our%31;2

Bu% in a ci(il ca*e, *%a%e law )o(ern* /ri(ile)e re)ardin) a
clai0 or defen*e for w"ic" *%a%e law *u//lie* %"e rule of
deci*ion31;:
!"u*, due in lar)e /ar% %o <a%er)a%e, %"ere i* a )eneral rule of

/ri(ile)e, ra%"er %"an %"ir%een */ecified rule* co(erin) eac"
/ri(ile)e3
In a *ealed ca*e decided durin) %"e 'lin%on $d0ini*%ra%ion, %"e

+3'3 'ircui% 'our% of $//eal* di*%in)ui*"ed 2e%ween %"e
/re*iden%ial co00unica%ion* /ri(ile)e and %"e deli2era%i(e /roce**
/ri(ile)e31;; .o0e cour%* do no% di*%in)ui*" 2e%ween %"e %wo, 2u%
%"e 'our% in Espy de%er0ined %"a% %"e %wo /ri(ile)e* are di*%inc%31;=

1:8 Select Committee on Presidential Campaign Activities (the Watergate
Committee), U3.3 .EN$!E,
"%%/*CEEwww3*ena%e3)o(Ear%and"i*%oryE"i*%oryEco00onEin(e*%i)a%ion*E<a%er)a%e3
"%0 @la*% (i*i%ed No(3 26, 2018B3

1:6 $r%"ur Jo"n Meeffe, The Snafu Blocking Federal Evidence Rules, =6
$3B3$3 J3 10== @16D:B3

1;0 Ber)er, supra no%e 12F, a% DD2PD:3
1;1 Id. a% D;8H Jaffee (3 Red0ond, =18 U3.3 1, 8 n3D @166FB3
1;2 5E+3R3 EVI+3 =013
1;: Id.
1;; In re .ealed 'a*e @E*/yB, 121 53:d D26, D:FP:D @+3'3 'ir3 166DBH

Ro*en2er), supra no%e 8:, a% :83
1;= In re .ealed 'a*e @E*/yB, 121 53:d a% D:DP:8, D;=3
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!"e U3.3 .u/re0e 'our% in Nixon "ad ar)ua2ly confla%ed %"e %wo
di*%inc% /ri(ile)e*31;F One co00en%a%or ar)ue* %"a% %"e deli2era%i(e
/roce** /ri(ile)e *"ould 2e 0er)ed wi%" %"e /re*iden%ial
co00unica%ion /ri(ile)e31;D
!"e +3'3 'ircui% 'our% *%a%ed %"a% %"e /re*iden%ial

co00unica%ion* /ri(ile)e a//lie* %o %"e deci*ion&0akin) of %"e
/re*iden% "i0*elf, and %"a% %"e deli2era%i(e /roce** /ri(ile)e
a//lie* %o #deci*ion0akin) of e4ecu%i(e official* )enerally3-1;8
Moreo(er, %"e 'our% clarified %"a% #%"e /re*iden%ial
co00unica%ion* /ri(ile)e a//lie* %o docu0en%* in %"eir en%ire%y-
and co(er* /re&deli2era%i(e, final, and /o*%&deci*ional 0a%erial*H
w"erea* %"e deli2era%i(e /roce** /ri(ile)e only a//lie* %o /re&
deci*ional 0a%erial*31;6
In Espy, %"e for0er .ecre%ary of $)ricul%ure under Pre*iden%

'lin%on, $l/"on*o Mic"ael E*/y, wa* indic%ed 2y a )rand 9ury a*
/ar% of a ./ecial 'oun*el in(e*%i)a%ion31=0 !"e ./ecial 'oun*el
*u2/oenaed co00unica%ion* a2ou% E*/y w"ic" were /re/ared for
%"e <"i%e 7ou*e 2y %"e Office of <"i%e 7ou*e 'oun*el31=1 !"e
'our% *%ru))led wi%" %"e Gue*%ion of w"e%"er %"e*e
co00unica%ion* *"ould 2e analy8ed under %"e /re*iden%ial
co00unica%ion* /ri(ile)e or %"e deli2era%i(e /roce** /ri(ile)e,1=2
e(en%ually concludin) %"a% #%"e /u2lic in%ere*% i* 2e*% *er(ed 2y
"oldin) %"a% co00unica%ion* 0ade 2y /re*iden%ial ad(i*er* in %"e
cour*e of /re/arin) ad(ice for %"e Pre*iden% co0e under %"e
/re*iden%ial co00unica%ion* /ri(ile)e, e(en w"en %"e*e
co00unica%ion* are no% 0ade direc%ly %o %"e Pre*iden%3-1=: !"ere i*
a li0i%ed e4%en*ion of %"e /re*iden%ial co00unica%ion /ri(ile)e

1;F See U3.3 (3 Ni4on, ;18 U3.3 F8: @16D;BH Mic"ael N3 Mennedy,
Escaping the Fishbowl: A Proposal to Fortify the Deliberative Process
Privilege, 66 N<3U3L3 REV3 1DF6, 1D81 @200=B3

1;D Mennedy, supra no%e 1;F, a% 1DD13
1;8 In re .ealed 'a*e @E*/yB, 121 53:d a% D;=3
1;6 Id. a% D:D, D;= 3
1=0 Espy Indictments, '&.P$N @$u)3 2D, 168DB,

"%%/*CEE0anafor%defen*e3or)E3 @de%ailin) %"a% for0er&.ecre%ary E*/y wa* c"ar)ed
wi%" :6 coun%* of recei(in) ille)al )if%*B3

1=1 In re .ealed 'a*e @E*/yB, 121 53 :d a% D:=3
1=2 Id. a% D=23
1=: Id. a% D=1P=23
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w"en co00unica%ion* are 0ade 2y i00edia%e ad(i*or*, e(en if %"e
/re*iden% i* no% #/er*onally fa0iliar- wi%" %"e 0a%erial*31=;
!o a cer%ain de)ree, %"e 'our% cri%ici8ed %"e .u/re0e 'our%1*

o/inion in Nixon, la0en%in) %"a% ca*e1* failure %o /ro(ide 0ore
in*%ruc%ion on e4ac%ly "ow %o 2alance %"e )eneral need for %"e
/re*iden%1* confiden%iali%y wi%" %"e */eciali8ed need for e(idence
in a /endin) cri0inal %rial31== 7owe(er, %"e 'our% did de%er0ine
%"a% 9udicial *cru%iny of /re*iden%ial clai0* of /ri(ile)e will yield
0ore of%en w"en %"e /ro%ec%ion i* 2a*ed on %"e deli2era%i(e /roce**
/ri(ile)e31=F !"e 'our% *u))e*%ed %"a%, #%"e /re*iden%ial
co00unica%ion* /ri(ile)e i* 0ore difficul% %o *ur0oun%3-1=D !"a%
/ri(ile)e i* owned 2y %"e /re*iden% "i0*elf, and #%"e /re*iden%
en9oy* 0ore e4%en*i(e /ri(ile)e* %"an o%"er e4ecu%i(e 2ranc"
officer*3-1=8 $% lea*% one co00en%a%or "a* cri%ici8ed %"e +3'3
'ircui%1* e4/an*ion of %"e /re*iden%ial co00unica%ion* /ri(ile)e %o
/re*iden%ial ad(i*or*31=6 !"e Espy deci*ion ul%i0a%ely u/"eld %"e
*u2/oena wi%" re*/ec% %o *%a%e0en%* 0ade 2y E*/y or "i* coun*el,
2u% indica%ed %"a% %"e ./ecial 'oun*el would "a(e %o 0ake a 2e%%er
*"owin) of need for %"e o%"er e(idence reGue*%ed31F0
!"e 'our% 2uil% on Espy in Judicial Watch v. Department of

Justice, in w"ic" o(er ;,:00 docu0en%* were wi%""eld fro0 a
5OI$ di*clo*ure31F1 <"ile %"e +i*%ric% 'our% ruled %"a% %"e
/re*iden%ial co00unica%ion* /ri(ile)e e4%ended %o in%ernal Ju*%ice
+e/ar%0en% docu0en%*, %"e 'our% of $//eal* di*a)reed31F2 !"e
'our% de%er0ined %"a% %"e /re*iden%ial co00unica%ion* /ri(ile)e
did no% e4%end %o %"e Office of %"e Pardon $%%orney or %"e Office of
%"e +e/u%y $%%orney ?eneral, a* %"ey are no% #i00edia%e- <"i%e

1=; Id. a% D;63
1== Id. a% D=;3
1=F Id. a% D;=3
1=D Id. a% D;F3
1=8 Id. a% D;83
1=6 Constitutional Law�Executive Privilege�D.C. Circuit Defines Scope

of Presidential Communications Privilege�In re Sealed Case, 116 F.3d 550
(D.C. Cir. 1997), 111 7$RV3 L3REV3 8F1, 8F; @1668B3

1F0 In re .ealed 'a*e @E*/yB, 121 53 :d a% DF23
1F1 Judicial<a%c" (3 +e/1% of Ju*%ice, :F= 53:d 1108 @+3'3 'ir3 200;B3
1F2 Id. a% 1110H Judicial <a%c" Inc3 (3 +e/1% of Ju*%ice, 2=6 53 .u//3 2d

8F, 8D @+3+3'3 200:B3
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7ou*e ad(i*or*31F: !"e 'our% re0anded %"e ca*e %o %"e +i*%ric%
'our% for analy*i* of %"e di*/u%e u*in) %"e deli2era%i(e /roce**
/ri(ile)e31F; 'a2ine% de/ar%0en% "ead* are no% #%rea%ed a* /ar% of
%"e Pre*iden%1* i00edia%e /er*onal *%aff or a* /ar% of %"e Office of
%"e Pre*iden%3-1F=
In an ac%ion 2y 'on)re** %o recei(e infor0a%ion fro0 %"e

E4ecu%i(e Branc", %"e +i*%ric% 'our% 0ade i% clear %"a% nei%"er %"e
/re*iden% nor "i* *enior ad(i*or* "a(e a2*olu%e i00uni%y fro0
co0/elled con)re**ional a//earance*31FF !"e +3'3 'ircui% fur%"er
clarified Espy in Loving v. Department of Defense, in w"ic" i% "eld
%"a% only %"o*e docu0en%* and co00unica%ion* %"a% #direc%ly
in(ol(ed %"e Pre*iden%- or were #*olici%ed and recei(ed- 2y <"i%e
7ou*e ad(i*er* were /ro%ec%ed under %"e /re*iden%ial
co00unica%ion* /ri(ile)e31FD
<i%" %"e deli2era%i(e /roce** /ri(ile)e, on %"e o%"er "and, %"e

)o(ern0en% "a* %"e 2urden of *"owin) %"a% %"e 0a%erial i* 2o%"
/re&deci*ional and deli2era%i(e31F8 !"i* /ri(ile)e /ro%ec%*
#docu0en%* reflec%in) ad(i*ory o/inion*, reco00enda%ion* and
deli2era%ion* co0/ri*in) /ar% of a /roce** 2y w"ic" )o(ern0en%al
deci*ion* and /olicie* are for0ula%ed3-1F6 I%* /ur/o*e i* #%o /re(en%
in9ury %o %"e Guali%y of a)ency deci*ion*3-1D0 In /rac%ice, 9ud)e*
of%en decide %"e a//lica%ion of %"e /ri(ile)e 2a*ed on %"e o%"er
/ar%y1* a2ili%y or ina2ili%y %o o2%ain %"e e(idence el*ew"ere31D1 In
%"i* *en*e, i% re*e02le* %"e a%%orney work /roduc% /ro%ec%ion of %"e
5ederal Rule* of 'i(il Procedure Rule 2F@2B@:B@$B31D2
.e(eral Pre*iden%* "a(e indica%ed %"a% %"ey would no% a**er%

e4ecu%i(e /ri(ile)e if fraud, corru/%ion, ille)al conduc%, or

1F: Judicial Watch, :F= 53:d a% 11203
1F; Id. a% 112;3
1F= ?ar(ey, supra no%e F=, a% 113
1FF 'o003 on %"e Judiciary (3 Mier*, ==8 53 .u//3 2d =:, =F @+3+3'3

2008B3
1FD Lo(in) (3 +e/1% of +efen*e, ==0 53:d :2, :D @+3'3 'ir3 2008B3
1F8 Mennedy, supra no%e 1;2, a% 1DD23
1F6 +e/1% of In%erior (3 Mla0a%" <a%er U*er* Pro%ec%i(e $**1n, =:2 U3.3 1,

8 @2001B3
1D0 NLRB (3 .ear*, Roe2uck K 'o3, ;21 U3.3 1:2, 1=1 @16D=B3
1D1 Mennedy, supra no%e 1;F, a% 1DD13
1D2 5E+3 R3 'IV3 P3 2F@2B@:B@$B3
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une%"ical conduc% are a% i**ue31D: <"e%"er or no% %"i* "a* e(er 2een
%"e ca*e i* Gue*%iona2le31D; Ne(er%"ele**, #%"e /ri(ile)e di*a//ear*
al%o)e%"er w"en %"ere i* any rea*on %o 2elie(e )o(ern0en%
0i*conduc% occurred3-1D=

III3 PRIVILE?E. $V$IL$BLE !O PRE.I+EN! !RUMP

In %"e Ru**ian elec%ion in%erference in(e*%i)a%ion, %"e */ecific
e4ecu%i(e /ri(ile)e a% *%ake will undou2%edly 2e %"e /re*iden%ial
co00unica%ion* /ri(ile)e3 !"u* far, %"e ./ecial 'oun*el "a* no%
/u2licly i**ued a *u2/oena %o Pre*iden% !ru0/, or %o any of "i*
i00edia%e *%aff31DF 'on)re** "a* al*o 2een in(ol(ed in e4a0inin)
Ru**ia1* role in %"e elec%ion, "oldin) "earin)* in connec%ion wi%"
i%* own in(e*%i)a%ion*3 !"e rule* of e4ecu%i(e /ri(ile)e 2efore
'on)re** are *i0ilar %o %"o*e 2efore %"e 9udiciary31DD
.e(eral "i)"&rankin) for0er and curren% official* "a(e 2een

*u2/oenaed %o a//ear 2efore 2o%" 7ou*e of Re/re*en%a%i(e* and
.ena%e 'o00i%%ee*31D8 !"e*e include for0er +irec%or of Na%ional

1D: ?ar(ey, supra no%e F=, a% 213
1D; 5or e4a0/le, Pre*iden% ?eor)e<3 Bu*" a**er%ed e4ecu%i(e /ri(ile)e %o

2lock a *u2/oena in an in(e*%i)a%ion a2ou% corru/%ion in %"e Bo*%on 5BI1*
office3 '"arle* !iefer, �The Law�: President Bush�s First Executive Privilege
Claim: The FBI/Boston Investigation, :: PRE.I+EN!I$L .!U+IE. QU$R!ERLY
@200:B3

1D= In re .ealed 'a*e @E*/yB, 121 53 :d a% D;F3
1DF !"e Ru**ian 201F elec%ion in%erference in(e*%i)a%ion i* on)oin) wi%"

%"e e4%en*i(e u*e of )rand 9urie*, i% 0ay 2e %"a% *u2/oena* "a(e 2een i**ued, 2u%
%"e )rand 9ury ac%i(i%ie* are confiden%ial and *ecre%3 Mic"ael .3 .c"0id% K
Ma))ie 7a2er0an, Mueller Subpoenas Trump Organization, Demanding
Documents About Russia, N3Y3 !IME. @Mar3 1=, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0:E1=Eu*E/oli%ic*E%ru0/&or)ani8a%ion&*u2/oena&
0ueller&ru**ia3"%0l

1DD 5or 0ore on %"e e4ecu%i(e /ri(ile)e 2efore 'on)re**, *ee !odd +a(id
Pe%er*on, Contempt of Congress v. Executive Privilege, 1; U3 P$ J3 'ON.!3 L3 DD
@2011B3

1D8 EI.EN K <RI?7!, supra no%e 10F, a% FP83 !"e 'on)re**ional
'o00i%%ee* curren%ly in(e*%i)a%in) Ru**ian in%erference are %"e 7ou*e
In%elli)ence 'o00i%%ee, %"e .ena%e In%elli)ence 'o00i%%ee, %"e 7ou*e
O(er*i)"% 'o00i%%ee, and %"e .ena%e Judiciary 'o00i%%ee .u2co00i%%ee on
'ri0e and !errori*03 Four Congressional Committees Looking into Trump-
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In%elli)ence Ja0e* 'la//er, +irec%or of Na%ional In%elli)ence +an
'oa%*, Na%ional .ecuri%y $)ency +irec%or Mike Ro)er*, for0er
ca0/ai)n 0ana)er 'orey Lewandow*ki, for0er '"ief .%ra%e)i*%
.%e(e Bannon, for0er $c%in) $%%orney ?eneral .ally Ya%e*,
for0er 5BI +irec%or Ja0e* 'o0ey, for0er <"i%e 7ou*e
'o00unica%ion* +irec%or 7o/e 7ick*, and for0er $%%orney
?eneral Jeff .e**ion*31D6 Eac" of %"e*e indi(idual* a**er%ed
e4ecu%i(e /ri(ile)e, and ei%"er refu*ed %o an*wer Gue*%ion* or
indica%ed %"a% wa* no% "i* or "er /ri(ile)e %o a**er% or wai(e3180
<"en Bannon and for0er $%%orney ?eneral .e**ion* u%ili8ed

%"e conce/% of e4ecu%i(e /ri(ile)e 2efore con)re**ional
co00i%%ee*,181 *o0e 0e02er* of 'on)re** (oiced concern, 2u%
nei%"er 0an wa* c"allen)ed on "i* e4erci*e of %"e /ri(ile)e3182 !"e
+e/u%y<"i%e 7ou*e 'oun*el re/or%edly o/ined %"a% Bannon could
a**er% %"e e4ecu%i(e /ri(ile)e 2efore 'on)re**, 2u% no% wi%" re*/ec%
%o infor0a%ion and %e*%i0ony 2efore ./ecial 'oun*el Mueller318:
Bannon did no% an*wer any #Gue*%ion* rela%in) %o %"e %ran*i%ion
/eriod 2e%ween %"e elec%ion and inau)ura%ion3-18; 7ick* an*wered
*o0e, 2u% no% all, Gue*%ion* concernin) %"e *a0e /eriod of %i0e318=

Russia Links, VO$ @Marc" 1D, 201DB, "%%/*CEEwww3(oanew*3co0EaEcon)re**&
co00i%%ee*&in(e*%i)a%in)&%ru0/&ru**ia&%ie*E:DD1F:F3"%0l3

1D6 EI.ENK<RI?7!, supra no%e 10F, a% FP83
180 Id. a% F3
181 'arrie Jo"n*on, Bannon and Trump White House Raising Questions

about Executive Privilege, Lawyers Say, NPR @Jan3 1D, 2018B,
"%%/*CEEwww3n/r3or)E2018E01E1DE=D8F:;802E2annon&and&%ru0/&w"i%e&"ou*e&
rai*in)&Gue*%ion*&a2ou%&e4ecu%i(e&/ri(ile)e&lawyer*3

182 Id.
18: Murray <aa*, Trump Ordered Bannon to Limit Testimony, 5OREI?N

POLI'Y @Jan3 18, 2018B, "%%/*CEEforei)n/olicy3co0E2018E01E18E%ru0/&ordered&
2annon&%o&li0i%&%e*%i0onyE3

18; !odd ?ar(ey, Does Executive Privilege Apply to the Communications
of a President-elect?, 'ON?RE..ION$L RE.E$R'7 .ERVI'E @Marc" 8, 2018B,
"%%/*CEEfa*3or)E*)/Ecr*E*ecrecyEL.B1006;3/df3 I% a//ear* Bannon i* coo/era%in)
wi%" %"e ./ecial 'oun*el3 Mic"ael .3 .c"0id%, Bannon Agrees to Cooperate
with Mueller Inquiry, N3Y3 !IME. @Jan3 1D, 2016B,
"%%/*CEEwww3ny%i0e*3co0E2018E01E1DEu*E/oli%ic*E*%e(e&2annon&0ueller&*/ecial&
coun*el&in(e*%i)a%ion&in%er(iew3"%0l3

18= Oli(ia Vic%oria ?a8i*, Hope Hicks� Limited Testimony Divides House
Intelligence Committee, 'B. NE<. @5e23 2D, 2018B,
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!"ere i* no ca*e law e4%endin) %"e e4ecu%i(e /ri(ile)e %o *uc" a
%i0efra0e3
Pre*iden% !ru0/1* for0er <"i%e 7ou*e Pre** .ecre%ary, .ean

./icer, did /o%en%ially wai(e %"e /ri(ile)e 2y allowin) for0er 5BI
+irec%or Ja0e* 'o0ey %o %e*%ify 2efore 'on)re**3 7e *%a%ed, #!"e
/re*iden%1* /ower %o a**er% e4ecu%i(e /ri(ile)e i* well e*%a2li*"ed3
7owe(er, in order %o facili%a%e a *wif% and %"orou)" e4a0ina%ion of
%"e fac%* *ou)"% 2y %"e .ena%e In%elli)ence 'o00i%%ee, Pre*iden%
!ru0/ will no% a**er% e4ecu%i(e /ri(ile)e re)ardin) Ja0e*
'o0ey1* *c"eduled %e*%i0ony3-18F
Bo%" 'o0ey and 5or0er 5BI +e/u%y +irec%or $ndrew

Mc'a2e %ook e4%en*i(e no%e* of %"eir con(er*a%ion* wi%" Pre*iden%
!ru0/318D 'o0ey %ook no%e* i00edia%ely af%er "i* 0ee%in) wi%"
Pre*iden% !ru0/ on 5e2ruary 1;, 201D3188 Pre*iden% !ru0/
alle)edly %old 'o0ey, #I "o/e you can *ee your way clear %o
le%%in) %"i* )o, %o le%%in) 5lynn )o3 7e i* a )ood )uy3 I "o/e you
can le% %"i* )o3-186 I00edia%ely af%er "i* 0ee%in) wi%" %"e
Pre*iden%, 'o0ey /re/ared an uncla**ified 0e0o a2ou% "i*

"%%/*CEEwww3c2*new*3co0Enew*E"o/e&"ick*&%e*%i0ony&"ou*e&in%elli)ence&
co00i%%ee&%oday&2018&02&2DE3

18F Statement from the Press Secretary, <7I!E 7OU.E @June =, 201DB,
"%%/*CEEwww3w"i%e"ou*e3)o(E2riefin)*&*%a%e0en%*E*%a%e0en%&/re**&*ecre%ary&:E3

18D Full Transcript and Video: James Comey�s Testimony on Capitol Hill,
N3Y3 !IME. @June 8, 201DB,
"%%/*CEEwww3ny%i0e*3co0E201DE0FE08Eu*E/oli%ic*E*ena%e&"earin)&%ran*cri/%3"%0l
@de%ailin) 'o0ey1* %e*%i0ony 2efore %"e .ena%e .elec% 'o00i%%ee on
In%elli)enceB3 Eric !ucker, Mueller Now Has Memos McCabe Kept on Trump
Dealings, !7E BO.!ON ?LOBE @Mar3 1D, 2018B,
"%%/*CEEwww32o*%on)lo2e3co0Enew*E/oli%ic*E2018E0:E1DE0cca2e&ke/%&/er*onal&
0e0o*&re)ardin)&%ru0/&in%erac%ion*EX'=XFUYYL51ld/"Iw%Y8cJE*%ory3"%0l3

188 P"illi/ Bu0/, What the Comey Memos Say, <$.73 PO.! @$/r3 16,
2018B, "%%/*CEEwww3wa*"in)%on/o*%3co0Enew*E/oli%ic*Ew/E2018E0;E16Ew"a%&%"e&
co0ey&0e0o*&*ayEInoredirec%JonKu%0R%er0J31Dec;e1::fe1H !ucker, supra
no%e 18DH .%e(en 7ar/er, A Timeline: Everything We Know About the Comey
Firing, MOYER. @$/ril 2;, 2018B, "%%/*CEE2ill0oyer*3co0E*%oryEco0ey&%i0elineE3

186 Mic"ael .3 .c"0id%, Comey Memo Says Trump Asked Him to End
Flynn Investigation, N3Y3 !IME. @May 1F, 201DB,
In(e*%i)a%ion"%%/*CEEwww3ny%i0e*3co0E201DE0=E1FEu*E/oli%ic*E9a0e*&co0ey&
%ru0/&flynn&ru**ia&in(e*%i)a%ion3"%0l3
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con(er*a%ion3160 Pre*iden% !ru0/ wa* referrin) %o Mic"ael !3
5lynn, %"e Na%ional .ecuri%y $d(i*or for %"e /re*iden%ial ca0/ai)n
of +onald J3 !ru0/, a *enior 0e02er of Pre*iden%&Elec% !ru0/1*
%ran*i%ion %ea0, and %"e Na%ional .ecuri%y $d(i*or %o Pre*iden%
!ru0/ un%il 5e2ruary 1:, 201D, w"en "e re*i)ned3161
'o0ey in%er/re%ed Pre*iden% !ru0/1* *%a%e0en%* a* a reGue*%

%o dro/ %"e in(e*%i)a%ion of 5lynn #in connec%ion wi%" fal*e
*%a%e0en%* a2ou% "i* con(er*a%ion* wi%" %"e Ru**ian a02a**ador in
+ece02er3-162 If Pre*iden% !ru0/ did indeed a%%e0/% %o "al% an
5BI in(e*%i)a%ion, %"i* would likely 2e a (iola%ion of 18 U3.3'3
.ec%ion 1=0=, #O2*%ruc%ion of Proceedin)* 2efore +e/ar%0en%*,
$)encie*, and 'o00i%%ee*3-16:
In fac%, Pre*iden% !ru0/ draf%ed a 0ul%i/a)e %er0ina%ion le%%er

for 'o0ey, 2u% i% wa* ne(er deli(ered316; On May 6, 201D, %"e
Pre*iden% i**ued a le%%er indica%in) %"a% 'o0ey wa* %er0ina%ed a*
5BI +irec%or316= Pre*iden% !ru0/ indica%ed in %"e le%%er %"a% "e
relied on %"e ad(ice of +e/u%y $%%orney ?eneral Ro*en*%ein and
for0er $%%orney ?eneral .e**ion*316F $ 0e0o 2y Ro*en*%ein

160 .EN$!E .ELE'! 'OMM3 ON IN!ELLI?EN'E, .!$!EMEN! 5OR !7E
RE'OR+, J$ME. B3 'OMEY = @June 8, 201DB,
"%%/*CEEwww3in%elli)ence3*ena%e3)o(E*i%e*Edefaul%Efile*Edocu0en%*Eo*&9co0ey&
0F081D3/df3

161 .%a%e0en% of %"e Offen*e, U3.3 (3 Mic"ael !3 5lynn, 'a*e 1C1D&cr&
002:2&R', +ece02er 1, 201D, "%%/*CEEwww39u*%ice3)o(EfileE101=12FEdownload
@de%ailin) %"a% 5lynn /leaded )uil%y %o 0akin) fal*e *%a%e0en%* %o %"e 5BIBH
Ma))ie 7a2er0an, Ma%%"ew Ro*en2er), Ma%% $/u88o K ?lenn !"ru*",Michael
Flynn Resigns as National Security Advisor, N3Y3 !IME. @5e23 1:, 201DB,
"%%/*CEEwww3ny%i0e*3co0E201DE02E1:Eu*E/oli%ic*Edonald&%ru0/&na%ional&
*ecuri%y&ad(i*er&0ic"ael&flynn3"%0l3

162 Statement for the Record, James B. Comey, supra no%e 160, a% =3
16: 18 U3.3'3 L 1=0= @200;B3
16; Mic"ael .3 .c"0id% and Ma))ie 7a2er0an, Mueller has Early Draft of

Trump Letter Giving Reasons for Firing Comey, @.e/%3 1, 201DB,
"%%/*CEEwww3ny%i0e*3co0E201DE06E01Eu*E/oli%ic*E%ru0/&co0ey&firin)&
le%%er3"%0lH 7ar/er, supra no%e 1883

16= Le%%er fro0 Pre*iden% +onald !ru0/ %o 5BI +irec%or Ja0e* B3 'o0ey
@May 6, 201DB, "%%/*CEEwww3*cri2d3co0Edocu0en%E:;D8F=68;EPre*iden%&
+onald&!ru0/&*&le%%er&%o&5BI&+irec%or&Ja0e*&'o0eyTdownload3

16F Id.
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indica%ed %"a% 'o0ey wa* %er0ina%ed 2ecau*e of "i* "andlin) of
%"e 7illary 'lin%on e0ail in(e*%i)a%ion in 201F316D
5ollowin) 'o0ey1* %er0ina%ion, Pre*iden% !ru0/ and "i*

a)en%* offered con%radic%ory *%a%e0en%* a2ou% %"e deci*ion3 In an
in%er(iew wi%" Le*%er 7ol% of NB' New*, %"e /re*iden% indica%ed
%"a% "e /lanned %o fire 'o0ey re)ardle** of %"e reco00enda%ion*
of .e**ion* and Ro*en*%ein, and %"a% 'o0ey "ad 2een fired
2ecau*e of %"e #Ru**ia %"in)3-168 In January 2018, %"e /re*iden%
%old %"e <all .%ree% Journal %"a% "e "ad fired 'o0ey 2ecau*e
e(eryone wan%ed "i0 fired, and clai0ed %"e 5BI wa* a 0e**3166
Moreo(er, Pre*iden% !ru0/1* a%%orney, Rudy ?iuliani, indica%ed
%"a% 'o0ey "ad 2een fired 2ecau*e "e would no% /u2licly *%a%e %"a%
%"e Pre*iden% wa* no% under in(e*%i)a%ion in %"e Ru**ia ./ecial
'oun*el /ro2e3200 On May 11, 2018, Pre** .ecre%ary .ara"
7ucka2ee .ander* indica%ed %"a% 'o0ey1* firin) "ad no%"in) %o do
wi%" %"e Ru**ia in(e*%i)a%ion3201 On May :1, 2018, Pre*iden%
!ru0/ *en% a %wee% *%a%in) %"e followin)C #No% %"a% i% 0a%%er* 2u% I
ne(er fired Ja0e* 'o0ey 2ecau*e of Ru**ia, !"e 'orru/%

16D Me0orandu0 %o Jeffrey .e**ion, $%%orney ?eneral, Uni%ed .%a%e*,
fro0 Rod J3 Ro*en*%ein, +e/u%y $%%orney ?eneral, %i%led Re*%orin) Pu2lic
'onfidence in %"e 5BI @May 6, 201DB,
"%%/*CEEwww3docu0en%cloud3or)Edocu0en%*E:D11188&Ro*en*%ein&le%%er&on&
'o0ey&firin)3"%0l3

168 +a(id .a(a)e, Trump�s Statements Linking Russia Investigation to
Comey Firing Could Lead to Legal Problems, L3$3 !IME. @May 1:, 201DB,
"%%/CEEwww3la%i0e*3co0E/oli%ic*Ewa*"in)%onEla&na&e**en%ial&wa*"in)%on&
u/da%e*&%ru0/&*&*%a%e0en%*&linkin)&ru**ia&1;6;F82;F2&"%0l*%ory3"%0l3

166 Transcript of the Donald Trump Interview with the Wall Street
Journal, <$LL .!3 J3 @Jan3 1;, 2018B, "%%/*CEEwww3w*93co0Ear%icle*E%ran*cri/%&
of&donald&%ru0/&in%er(iew&wi%"&%"e&wall&*%ree%&9ournal&1=1=D1=;813

200 Mic"ael .c"0id%, Giuliani Contradicts Trump on Comey Firing,
Saying Russia Inquiry was a Factor, N3Y3 !IME., @May :, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0=E0:Eu*E/oli%ic*E)iuliani&co0ey&firin)&
%ru0/3"%0l3

201 .ara" 7ucka2ee .ander*C 'o0ey firin) U"a* no%"in) %o do1 wi%" Ru**ia
/ro2e, NB' NE<. @May 11, 2018B, "%%/*CEEwww3n2cnew*3co0Efea%ureE*"ow&
0eE(ideoE*ara"&"ucka2ee&*ander*&co0ey&firin)&"a*&no%"in)&%o&do&wi%"&ru**ia&
/ro2e&6;1:162:==:F3
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Main*%rea0 Media lo(e* %o kee/ /u*"in) %"a% narra%i(e, 2u% %"ey
know i% i* no% %rue,-202
?iuliani "ad indica%ed %"a% Pre*iden% !ru0/ 0i)"% a)ree %o

*/eak wi%" Mueller if %"e %o/ic of firin) 'o0ey and %"e alle)a%ion
of /ro%ec%in) 5lynn were off %"e %a2le320: In la%e +ece02er 2018,
?iuliani indica%ed %"a% Pre*iden% !ru0/ would no% 0ee% wi%" %"e
./ecial 'oun*el nor an*wer any 0ore Gue*%ion* a*ked of "i0320;
Pre*iden% !ru0/ did an*wer Gue*%ion* /o*ed %o "i0 2y %"e

./ecial 'oun*el320= !"e ./ecial 'oun*el acce/%ed wri%%en an*wer*
in lieu of an a//earance320F <"e%"er a *i%%in) /re*iden% 0u*% orally
%e*%ify 2efore a )rand 9ury "a* ne(er 2een a Gue*%ion *Guarely
/re*en%ed %o %"e .u/re0e 'our%320D $u%"ori%ie* "a(e )i(en
differin) o/inion* on %"e le)ali%y of %"i*3208 Pre*iden% !ru0/1*

202 +onald !ru0/ @Areal+onald!ru0/B, !<I!!ER @May :1, 2018, =C11
$MB, "%%/*CEE%wi%%er3co0Erealdonald%ru0/E*%a%u*E10021F0=1FD::8=:F6F3 !"e
Ju*%ice +e/ar%0en% "a* %aken %"e le)al /o*i%ion %"a% Pre*iden% !ru0/1* %wee%*
are #official *%a%e0en%* of %"e Pre*iden% of %"e Uni%ed .%a%e*3- Lorelei Laird,
DOJ Says Trump�s Tweets Are Official Presidential Statements, $3B3$3 J3 @No(3
1;, 201DB,
"%%/CEEwww3a2a9ournal3co0Enew*Ear%icleE)o(ern0en%R*ay*R%ru0/*R%wee%*RareR
officialR/re*iden%ialR*%a%e0en%*E3

20: Jona%"an .wan, Rudy�s Mueller Demand: No Questions on Flynn,
Comey, $XIO. @$u)3 6, 2018B, "%%/*CEEwww3a4io*3co0Erudy&)iuliani&donald&
%ru0/&ro2er%&0ueller&in(e*%i)a%ion&c66eD2Ff&c886&;21e&aF6;&
D220Fa1F18263"%0l3

20; $llan .0i%", Giuliani: Trump Won�t Give Mueller Any More Written
Answers, NB' New* @+ec3 2D, 2018B,
"%%/*CEEwww3n2cnew*3co0E/oli%ic*Edonald&%ru0/E)iuliani&%ru0/&won&%&)i(e&
0ueller&any&0ore&wri%%en&an*wer*&n6=2;013

20= Mic"ael .3 .c"0id% and Ma))ie 7a2er0an, Trump Answers Mueller�s
Questions on Russian Interference, N3Y3 !IME. @No(3 20, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E11E20Eu*E/oli%ic*E%ru0/&0ueller&Gue*%ion*&
an*wer*3"%0l3

20F Id.
20D !"e Pre*iden% could of cour*e refu*e %o %e*%ify a* could any indi(idual,

under %"e =%" $0end0en%3 Pe%e <illia0*, Trump Probably Could Not Refuse
Mueller Subpoena to Answer Questions, NB' NE<. @Jan3 8, 2018B,
"%%/*CEEwww3n2cnew*3co0E/oli%ic*E9u*%ice&de/ar%0en%E%ru0/&likely&could&no%&
refu*e&0ueller&*u2/oena&an*wer&Gue*%ion*&n8:=6213

208 See Mark ."er0an K Eric !ucker, Can Trump Be Forced to Testify?
Legal Precedents Suggest Yes, $..O'I$!E+ PRE.. @May 2, 2018B,
"%%/*CEEwww3a/new*3co0Ee6==c;8:f22f;e0F62Fe=;Df0;:2f=DdH +ou)la*
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lawyer* wro%e a #confiden%ial- le%%er %o Mueller *%a%in) %"a%
e4ecu%i(e /ri(ile)e a//lie* %o all Gue*%ion* /o*ed 2y Mueller, and
%"a% #under our *y*%e0 of )o(ern0en%, %"e Pre*iden% i* no% readily
a(aila2le %o 2e in%er(iewed3-206 ?iuliani a**er%ed in an in%er(iew
%"a% Pre*iden% !ru0/ could no% 2e indic%ed under any
circu0*%ance*3210
$l%"ou)" no cour% "a* direc%ly con*idered %"i* i**ue, i% *ee0*

(ery /ro2a2le %"a% Mueller could "a(e le)ally *u2/oenad Pre*iden%
!ru0/ %o %e*%ify 2efore a )rand 9ury3 In %"e Nixon ca*e, a
unani0ou* .u/re0e 'our% ruled %"a% Pre*iden% Ni4on 0u*% %urn
o(er %"e %a/e* in co0/liance wi%" a *u2/oena duces tecum3211 I% i*
unlikely %"a% a cour% would find a di*%inc%ion 2e%ween a *u2/oena
for docu0en%* and one for %e*%i0ony3 !"rou)"ou% "i*%ory,
/re*iden%* "a(e nearly alway* (olun%arily co0/lied wi%" a )rand
9ury *u2/oena3212 Indeed, .%arr, %"e ./ecial 'oun*el in %"e
<"i%ewa%er in(e*%i)a%ion, *er(ed a *u2/oena on Pre*iden% Bill
'lin%on321: $ccordin)ly, 'lin%on a)reed %o (olun%arily %e*%ify
2efore %"e )rand 9ury321;
If ei%"er %"e /re*iden%ial co00unica%ion /ri(ile)e or %"e

deli2era%i(e /roce** /ri(ile)e a//lie*, %"e 2alancin) %e*% would
fa(or di*clo*ure of %"e co00unica%ion* in Gue*%ion3 !"e i**ue i*
w"e%"er Ru**ia in%erfered in %"e 201F U3.3 /re*iden%ial elec%ion,
and i% would 2e difficul% %o find a 0ore co0/ellin) /u2lic in%ere*%3

M0iec, O/inion, Trump Can�t Be Indicted. Can He be SubpoenaedI, N3Y3
!IME. @June ;, 2018B, "%%/*CEEwww3ny%i0e*3co0E2018E0FE0;Eo/inionE%ru0/&
lawyer*&indic%ed&*u2/oena3"%0l3

206 Le%%er fro0 Ma*owi%8 Ben*on !orre*, LLP %o Ro2er% .3 Mueller @June
2:, 201DB, "%%/*CEEwww3ny%i0e*3co0Ein%erac%i(eE2018E0FE02Eu*E/oli%ic*E%ru0/&
le)al&docu0en%*3"%0l3

210 Julia Manc"e*%er, Giuliani: Even if Trump Had Shot Comey, He Could
Not Be Prosecuted, !7E 7ILL @June :, 2018, FC28 PMB,
"%%/*CEE%"e"ill3co0E2lo)*E2lo)&2riefin)&roo0Enew*E:60;8F&)iuliani&if&%ru0/&
*"o%&co0ey&"e&*%ill&couldn%&"a(e&2een3

211 See generally U3.3 (3 Ni4on, ;18 U3.3 F8: @16D;B3
212 See 'lin%on (3 Jone*, =20 U3.3 F81, D0:PD0; @166DB3
21: Clinton Served Subpoena in Lewinsky Inquiry, $LLPOLI!I'. @July 2F,

1668B, "%%/CEEwww3cnn3co0E$LLPOLI!I'.E1668E0DE2FEclin%on3*u2/oenaE3
21; See generally Office of %"e Inde/enden% 'oun*el, Testimony of William

Jefferson Clinton @$u)u*% 16, 1668B, "%%/*CEEwww3)/o3)o(Efd*y*E/k)E?PO&
'+O'&10="doc:11E/dfE?PO&'+O'&10="doc:11&:3/df3
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!"e /re*iden%ial co00unica%ion* /ri(ile)e 0ay /re*u0a2ly co(er
Pre*iden% !ru0/1* *%a%e0en%* and co00unica%ion* direc%ly wi%"
"i* *enior *%aff af%er "i* inau)ura%ion3 $* no%ed a2o(e, %"a%
/ri(ile)e i* *u/erior %o %"e deli2era%i(e /roce** /ri(ile)e3 !"e
deli2era%i(e /roce** /ri(ile)e 0ay co(er co00unica%ion* of %"e
+e/u%y $%%orney ?eneral3 In ei%"er ca*e, a 2alancin) %e*% i* u*ed in
w"ic" %"e need for confiden%iali%y i* wei)"ed a)ain*% %"e need* of
%"e /u2lic3 ?i(en %"e "i)"&/rofile i**ue*, %"e /ri(ile)e* would )i(e
way %o %"e /u2lic in%ere*%3 .%a%e0en%* /rior %o %"e inau)ura%ion
"a(e ne(er 2een found /ri(ile)ed3
I% i* fur%"er clear %"a% 2efore a 2alancin) %e*% i* a//lied, %"ere

will likely 2e an ar)u0en% %"a% %"e /re*iden% wai(ed "i* /ri(ile)e*3
<i%" re*/ec% %o %"e 'o0ey firin), %"i* i* undou2%edly *o3 5ir*%, %"e
/re*iden% officially wai(ed %"e /ri(ile)e w"en "e i**ued a /re**
*%a%e0en% %"a% %"e <"i%e 7ou*e wa* wai(in) %"e /ri(ile)e321=
.econd, if %"i* did no% con*%i%u%e wai(in) of %"e /ri(ile)e, "i*
official and /re** *%a%e0en%* indica%in) "i* ra%ionale did3 In one
ca*e in(ol(in) %"e !ru0/ $d0ini*%ra%ion, %"e +i*%ric% 'our% *%a%ed
%"e followin)C #!"e /ri(ile)e 0ay 2e ina//lica2le w"ere %"e
deci*ion&0akin) /roce** i* i%*elf a% i**ue3-21F +i*cu**ion* a2ou%
w"e%"er or no% %o fire 'o0ey would in(ol(e %"e deci*ion 0akin)
i%*elf3
$ddi%ionally, Pre*iden% !ru0/ al*o likely wai(ed "i* e4ecu%i(e

/ri(ile)e w"en "e re(oked for0er 'I$ +irec%or Jo"n O3 Brennan1*
@BrennanB *ecuri%y clearance321D $l%"ou)" "i* official *%a%e0en%
/ro(ide* %"a% %"e re(oca%ion wa* due %o #wild ou%2ur*%* on %"e
in%erne% and %ele(i*ion- and #fren8ied co00en%ary,- "e la%er *%a%ed

21= See .%a%e0en% fro0 %"e Pre** .ecre%ary, supra no%e 1823
21F See <a)afe (3 !ru0/, No3 1D&06;R$J, 2018 U3.3 +i*%3 LEXI. 8;6:;

a% >= @<3+3 <a*"3 6%" 'ir3May 21, 2018B3
21D .%a%e0en% fro0 %"e Pre*iden%, E4ec3 Office of %"e Pre*iden% @July 2F,

2018B,
"%%/*CEEcon%en%3)o(deli(ery3co0Ea%%ac"0en%*EU.<7POE2018E08E1=EfileRa%%ac"0
en%*E10==81FE.%a%e0en%V2Bfro0V2B%"eV2BPre*iden%3/df3 @ci%in) %"e
Pre*iden% direc%in) %"e *%aff of %"e Na%ional .ecuri%y 'ouncil %o i0/le0en% %"e
re(oca%ion of Jo"n O3 Brennan1* *ecuri%y clearanceB3
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in a <all .%ree% Journal in%er(iew %"a% "e re(oked Brennan1*
*ecuri%y *%a%u* 2ecau*e of %"e Ru**ia in(e*%i)a%ion3218
!"e cri0e&fraud e4ce/%ion could /o%en%ially al*o a//ly3 !"ere

i* no official ca*e in w"ic" %"e cri0e&fraud e4ce/%ion "a* 2een
a//lied %o co00unica%ion* o%"erwi*e /ro%ec%ed 2y %"e e4ecu%i(e
/ri(ile)e, 2u% i% i* likely %"a% a cour% would follow %"e /olicy
underlyin) %"e cri0e&fraud e4ce/%ion %o o%"er /ri(ile)e*3 !"e Espy
ca*e e*%a2li*"e* %"a% in %"e ca*e of ille)al or une%"ical conduc%, %"e
/ri(ile)e doe* no% a//ly3216 'er%ainly, if Pre*iden% !ru0/ ur)ed
'o0ey %o a2andon an on)oin) 5BI in(e*%i)a%ion of an indi(idual,
%"i* i* a cri0e of o2*%ruc%ion3 Pre*iden% !ru0/ re(oked Brennan1*
*ecuri%y clearance, and i* #e(alua%in) ac%ion- on re(okin) %"e
*ecuri%y clearance of nine o%"er for0er "i)"&le(el in%elli)ence
official* w"o were all in(ol(ed in %"e in(e*%i)a%ion of Ru**ian
in%erference in %"e 201F elec%ion3220 !"i* 0ay 2e (iewed a* fur%"er
o2*%ruc%ion of 9u*%ice3
No% all cour%* a)ree %"a% %"e /ri(ile)e i* ina//lica2le in

in*%ance* of )o(ern0en%al 0i*conduc%3221 On %"e o%"er "and, %"e
.u/re0e 'our% "a* *%a%ed %"a% #N%O"e *o&called e4ecu%i(e /ri(ile)e
"a* ne(er 2een a//lied %o *"ield e4ecu%i(e officer* fro0

218 Id.H see also Pe%er Nic"ola* and Mic"ael '3 Bender, Trump Revokes
Ex-CIA Director John Brennan�s Security Clearance, <$LL .!3 J3 @$u)3 1=,
2018B, "%%/*CEEwww3w*93co0Ear%icle*E%ru0/&re(oke*&e4&cia&direc%or&9o"n&
2rennan*&*ecuri%y&clearance&1=:;:=8F=83

216 In reC .ealed 'a*e @E*/yB, 121 53 :d D26, D:8 @+3'3 'ir3 166DB3
220 !"e indi(idual* are %"e followin)C Ja0e* 'la//er, %"e for0er +irec%or

of Na%ional In%elli)ence, Ja0e* 'o0ey, %"e for0er 5BI +irec%or, Mic"ael
7ayden, %"e for0er 'I$ +irec%or, .ally Ya%e*, %"e for0er $c%in) $%%orney
?eneral, .u*an Rice, %"e for0er Na%ional .ecuri%y $d(i*or, $ndrew Mc'a2e,
%"e for0er +e/u%y 5BI +irec%or, Pe%er .%r8ok, a for0er 5BI a)en%, Li*a Pa)e, a
for0er 5BI lawyer, and Bruce O"r, a for0er $**ocia%e +e/u%y $%%orney
?eneral3 .%a%e0en% fro0 %"e Pre*iden%, supra no%e 212H Mic"ael +3 ."ear and
Julian E3 Barne*, Revoking Clearance, Trump Aims Presidential Power at
Russia Inquiry, N3Y3 !IME. @$u)3 1F, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E08E1FEu*E/oli%ic*Edonald&%ru0/&ru**ia&
/re*iden%ial&/ower3"%0lH Blair ?uild, White House Strips Security Clearance
from John Brennan, 'B. NE<. @$u)3 1=, 2018B,
"%%/*CEEwww3c2*new*3co0Enew*E9o"n&2rennan&for0er&cia&direc%or&*ecuri%y&
clearance&re(oked&w"i%e&"ou*e&%oday&2018&08&1=E3

221 Marnow*ki (3 !ru0/, 2018 U3.3 +i*%3 LEXI. 12F2;6, a% >12 @<3+3
<a*"3 July 2D, 2018B3
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/ro*ecu%ion for cri0e3-222 Pre*iden% !ru0/ 0ay of cour*e a**er%
e4ecu%i(e /ri(ile)e durin) any )rand 9ury %e*%i0ony, 2u% a* no%ed
2y %"e .u/re0e 'our% in Nixon, %"i* /ri(ile)e i* no% a2*olu%e322:

IV3 PRE.I+EN!I$L$!!ORNEY&'LIEN! PRIVILE?E

!"e conce/% of a%%orney&clien% /ri(ile)e %ra(eled wi%" %"e
*e%%ler* fro0 En)land %o %"e Uni%ed .%a%e*322; I% i* a *%ron)er
/ri(ile)e %"an %"e e4ecu%i(e /ri(ile)e322= !"e cour%* "a(e %rea%ed
%"e /re*iden% #a* %"e clien% of %"e Office of %"e <"i%e 7ou*e
'oun*el3-22F Le** cer%ain i* w"e%"er a /re*iden% "a* %"e *a0e
a%%orney&clien% /ri(ile)e a* %"a% of an ordinary clien%3 Many cour%*
"a(e "eld %"a% %"e Pre*iden% doe* no%322D
!"e a%%orney&clien% /ri(ile)e "a* %"e followin) ele0en%*C
13 <"ere le)al ad(ice of any kind i* *ou)"%
23 fro0 a /rofe**ional le)al ad(i*er in "i*
ca/aci%y a* *uc",
:3 %"e co00unica%ion* rela%in) %o %"a% /ur/o*e,
;3 0ade in confidence
=3 2y %"e clien%,
F3 are a% "i* in*i*%ence /er0anen%ly /ro%ec%ed
D3 fro0 di*clo*ure 2y "i0*elf or 2y %"e le)al
ad(i*er,
83 e4ce/% %"e /ro%ec%ion 2e wai(ed3228

222 ?ra(el (3 U3.3, ;08 U3.3 F0F, F2D @16D2B3
22: U3.3 (3 Ni4on, ;18 U3.3 F8:, D0F @16D;B3
22; Jo*e/" Pra%%, The Parameters of the Attorney-Client Privilege for In-

House Counsel at the International Level: Protecting the Company�s
Confidential Information, 20 N<3 J3 IN!1L L3 KBU.3 1;=, 1=0 @1666B3

22= Mic"ael .%oke* Paul*en, Nixon Now: The Courts and the Presidency
after Twenty-Five Years, 8:MINN3 L3REV3 1::D, 1:81 @1666B3

22F $n%"ony .aul $l/erin, The Attorney-Client Privilege and the White
House Counsel, 26 <3 .!3U3 L3REV3 166, 2:: @2002B3

22D In re Lind*ey @?rand Jury !e*%i0onyB, 1=8 5 :d 12F:, 1280 @+3'3 'ir3
1668BH In re ?rand Jury .u2/oena +uce* !ecu0, 112 53:d 610, 62: @8%" 'ir3
166DBH In re<i%ne** Before %"e ?rand Jury @RyanB, 288 53:d 286, 26: @D%" 'ir3
2002B3

228 8 JO7N 7ENRY <I?MORE, EVI+EN'E IN !RI$L. $! 'OMMON L$< L
2262 @McNau)"%on re(3 16F1B.
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!"e ra%ionale for %"e /ri(ile)e i* %o encoura)e full and frank
di*clo*ure %o %"e a%%orney3226 I% i* %o 2e *%ric%ly con*%rued, and
confined %o i%* #narrowe*% /o**i2le li0i%* con*i*%en% wi%" %"e lo)ic
of i%* /rinci/le3-2:0
In connec%ion wi%" %"e e4/anded <"i%ewa%er in(e*%i)a%ion

o(er*een 2y .%arr, +e/u%y <"i%e 7ou*e 'oun*el and $**i*%an% %o
%"e Pre*iden% Bruce R3 Lind*ey wa* *u2/oenaed %o %e*%ify 2efore
%"e )rand 9ury32:1 Lind*ey declined %o an*wer Gue*%ion*32:2 !"e
./ecial 'oun*el 0o(ed %o co0/el "i* %e*%i0ony, and Lind*ey
clai0ed 2o%" %"e e4ecu%i(e /ri(ile)e and %"e )o(ern0en% a%%orney&
clien% /ri(ile)e32:: !"e ./ecial 'oun*el ar)ued %"a% %"e
)o(ern0en% a%%orney&clien% /ri(ile)e wa* no% a2*olu%e32:; !"e
'our% of $//eal* for %"e +3'3 'ircui% fra0ed %"e i**ue a* follow*C
#N<O"e%"er an a%%orney&clien% /ri(ile)e /er0i%* a )o(ern0en%
lawyer %o wi%""old fro0 a )rand 9ury infor0a%ion rela%in) %o %"e
co00i**ion of /o**i2le cri0e* 2y )o(ern0en% official* and
o%"er*3-2:=
!"e 'our% indica%ed %"a% %"e /re*iden% and o%"er 0e02er* of

%"e E4ecu%i(e Branc" are *worn %o en*ure %"a% law* are fai%"fully
e4ecu%ed32:F !"e alle)iance of a )o(ern0en% lawyer i*
#co0/le0en%ed- 2y %"e /u2lic in%ere*%32:D If a /re*iden% %ruly
wi*"e* %o /ro%ec% "i* co00unica%ion* wi%" an a%%orney, "e 0ay
en)a)e %"e *er(ice* of "i* own /ri(a%e coun*el32:8 +ue %o

226 See U/9o"n 'o3 (3 U3.3, ;;6 U3.3 :8:, :86 @1681B3
2:0 In re ?rand Jury Proceedin)*, D2D 532d 1:=2, 1:== @;%" 'ir3 168;BH see

also <eil (3 In(e*%0en%EIndica%or*, Re*earc" K M)0%3, Inc3 F;D 532d 18, 2;
@6%" 'ir3 1681B3

2:1 In re Lind*ey, 1;8 53:d 1100 @+3'3 'ir3B, 1=8 53:d 12F:, 12FD @+'
'ir3 1668B @un*ealed o/inion P a% %"e reGue*% of %"en&Pre*iden% 'lin%onB, cert.
denied, =2= U3.3 66F @1668B @Breyer, J3 and ?in*2ur), J3, di**en%in)B3

2:2 Testing of a President; Excerpts from a Ruling of Compelling
Testimony of 3 in Lewinsky Case, N3Y3 !IME. @May 28, 1668B,
"%%/*CEEwww3ny%i0e*3co0E1668E0=E28Eu*E%e*%in)&/re*iden%&e4cer/%*&rulin)&
co0/ellin)&%e*%i0ony&:&lewin*ky&ca*e3"%0l3

2:: In re Lind*ey, 1;8 53:d a% 110:3
2:; Id. a% 110;3
2:= Id. a% 110D3
2:F Id. a% 11083
2:D Id. a% 11063
2:8 Id. a% 11123
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#%radi%ion, co00on under*%andin), and our )o(ern0en%al *y*%e0,-
%"e 'our% "eld %"a% %"e )o(ern0en% a%%orney&clien% /ri(ile)e doe*
no% a//ly %o %e*%i0ony 2efore a )rand 9ury32:6
!"e Ei)"%" 'ircui% 'our% of $//eal* reac"ed a *i0ilar

conclu*ion in a ca*e in w"ic" %"e ./ecial 'oun*el *ou)"% 7illary
'lin%on1* no%e* alle)edly rela%ed %o <"i%ewa%er32;0 !"e 'our%
relied "ea(ily on %"e Nixon o/inion and looked %o a 2alancin)
%e*%32;1 !"i* Ei)"%" 'ircui% analy*i* "a* 2een con%ro(er*ial,
)enerally 2ecau*e i% relied *o "ea(ily on Nixon, w"ic" wa* no% an
a%%orney&clien% /ri(ile)e ca*e32;2 !"e 'our% de%er0ined %"a% %"ere
wa* a )o(ern0en%al a%%orney&clien% /ri(ile)e, 2u% %"a% i% did no%
a//ly %o cri0inal /roceedin)* of /u2lic official*32;: !"e .e(en%"
'ircui% i* in accord in rulin) %"a% %"e )o(ern0en% a%%orney&clien%
/ri(ile)e doe* no% a//ly %o %e*%i0ony 2efore a )rand 9ury32;; !"a%
'our% *%a%ed, #I% would 2e 2o%" un*ee0ly and a 0i*u*e of /u2lic
a**e%* %o /er0i% a /u2lic official %o u*e a %a4/ayer&/ro(ided
a%%orney %o conceal fro0 %"e %a4/ayer* %"e0*el(e* o%"erwi*e
ad0i**i2le e(idence of financial wron)doin), official 0i*conduc%,
or a2u*e of /ower3-2;= !"e leadin) %rea%i*e *u//or%* %"e /o*i%ion
%"a% %"e )o(ern0en% a%%orney&clien% /ri(ile)e i* una(aila2le in %"e
cri0inal con%e4%32;F Ma%erial /re/ared in connec%ion wi%" a cri0e
would 2e wi%"in %"e cri0e&fraud e4ce/%ion %o %"e a%%orney&clien%
/ri(ile)e in any e(en%32;D

2:6 Id. a% 111;3
2;0 In re ?rand Jury .u2/oena, 112 53:d 610, 61: @8%" 'ir3 166DB3
2;1 Li*a E3 !o/orek, �Bad Politics Makes Bad Law�: A Comment on the

Eighth Circuit�s Approach to the Governmental Attorney-Client Privilege, 8F
?EO3 L3J3 2;21, 2;2F @1668B3

2;2 Mic"ael .%oke* Paul*en, Who �Owns� the Government�s Attorney-
Client Privilege?, 8:MINN3 L3 REV3 ;D:, ;DF @1668B3

2;: Merri R3 Blu0enauer, Privileged or Not? How the Current Application
of the Government Attorney-Client Privilege Leaves the Government Feeling
Unprivileged, D= 5OR+7$M L3REV3 D=, 6= @200FB3

2;; In re <i%ne** Before %"e ./ecial ?rand Jury 2000&2 @RyanB, 288 53:d
286, 26: @D%" 'ir3 2002B3

2;= Id.
2;F <ri)"%, supra no%e 86, a% =;D=3
2;D !o/orek, supra no%e 2;1, a% 2;:;3
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One 'ircui% "a* re9ec%ed %"e rea*onin) of %"e %"ree 'ircui%*
0en%ioned a2o(e3 In U.S. v. Doe (In re Grand Jury Investigation),
%"e for0er c"ief le)al coun*el wa* *u2/oenaed 2y a )rand 9ury %o
%e*%ify a2ou% %"e con%en%* of a con(er*a%ion *"e "ad "ad wi%" %"e
?o(ernor of 'onnec%icu%32;8 !"e cour% no%ed %"e o/inion* of %"e
%wo cour%* a2o(e, 2u% declined %o a//ly a 2alancin) %e*%,2;6 findin)
%"a% #N0Ouc" uncer%ain%y *urround* %"e reac" of %"e a%%orney&clien%
/ri(ile)e in %"e con%e4% of in(e*%i)a%ion* in%o /u2lic official*3-2=0 In
fac%, %"e 'our% found a 0ore co0/ellin) need for %"e a%%orney&
clien% /ri(ile)e for )o(ern0en% official*32=1 None%"ele**, %"e U3.3
.u/re0e 'our% "a* no% ye% wei)"ed in on %"i* i**ue3 In fac%, in
0any in*%ance*, %"e i**ue i* co(ered 2y %"e 5reedo0 of
Infor0a%ion $c% E4e0/%ion =, w"ic" a//lie* e**en%ially an
a%%orney&clien% /ri(ile)e %o #in%er&a)ency or in%ra&a)ency
0e0orandu0* or le%%er*3-2=2 Per"a/* ra%"er %"an %"e a%%orney&clien%
/ri(ile)e, %"e )o(ern0en% a%%orney *"ould 2e rai*in) %"e e4ecu%i(e
/ri(ile)e32=: In 0o*% 9uri*dic%ion*, i% i* 0ore likely %"a% a cour%
would *u*%ain %"e e4ecu%i(e /ri(ile)e 2ecau*e of %"e 2alancin) %e*%3
In %"e 0a9ori%y of 9uri*dic%ion* %"a% "a(e con*idered i%, %"ere i* no
)o(ern0en% a%%orney&clien% /ri(ile)e a% all for cri0inal ca*e*32=;
I% i* "i)"ly likely %"a% if %"i* i**ue i* rai*ed in %"e Ru**ian

elec%ion in%erference in(e*%i)a%ion, )o(ern0en% official* will 2e
co0/elled %o %e*%ify3 !"e in(e*%i)a%ion i* u*in) a nu02er of )rand
9urie*32== I% i* al*o likely %"a% if %"e )o(ern0en% a%%orney&clien%
/ri(ile)e i* rai*ed in a *u2/oena di*/u%e, %"e ca*e will 2e %ried in

2;8 U3.3 (3 +oe @In re ?rand Jury In(e*%i)a%ionB, :66 53:d =2D, =28 @2d
'ir3 200=B3

2;6 Id. a% =:=3
2=0 In re ?rand Jury .u2/oena (3 Mi%8"a2er, 828 53:d 108:, 1062 @6%" 'ir3

201FB3
2=1 Doe, :66 53:d a% =:;3
2=2 Baker and 7o*%e%ler LLP (3 U3.3 +e/1% of 'o00erce, ;D: 53:d :12,

:21 @+3'3 'ir3 200FB3
2=: See Melanie B3 Le*lie, Government Officials as Attorneys and Clients:

Why Privilege the PrivilegedI, DD IN+3 L3 J3 ;F6, ;D: @2002B3
2=; Id. a% ;D23
2== See +el Quen%in <il2er and Byron !au, Special Counsel Robert

Mueller Impanels Washington Grand Jury in Russia Probe, <$LL .!3 J3 @$u)3
:, 201DB, "%%/*CEEwww3w*93co0Ear%icle*E*/ecial&coun*el&0ueller&i0/anel*&
wa*"in)%on&)rand&9ury&in&ru**ia&/ro2e&1=01D8828D3
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%"e +i*%ric% 'our% for %"e +i*%ric% of 'olu02ia3 $* no%ed a2o(e, %"e
+3'3 'ircui% "a* e*%a2li*"ed law on %"e )o(ern0en% a%%orney&clien%
/ri(ile)e 2efore )rand 9urie*3 $ddi%ionally, if %"e Gue*%ioned
co00unica%ion /reda%e* %"e inau)ura%ion, %"e /ri(ile)e doe* no%
a//ly32=F Pre*iden% !ru0/1* /rolific u*e of *ocial 0edia /u%* "i*
wai(er of any /ri(ile)e a% ri*k3 E4/re** wai(er occur* w"en
#confiden%ial co00unica%ion* are di*clo*ed %o a /ar%y ou%*ide %"e
a%%orney&clien% rela%ion*"i/,- and i0/lied wai(er occur* w"en a
clien% #/u%* %"e *u2*%ance of a confiden%ial co00unica%ion a% i**ue
in li%i)a%ion- or w"en "e or *"e (olun%arily di*clo*e* *uc"
co00unica%ion*32=D In %"e a2*ence of an a%%orney&clien%
rela%ion*"i/, i% i* likely %"a% %"ere i* no a%%orney&clien% /ri(ile)e32=8
5or0er <"i%e 7ou*e 'oun*el +onald 53 Mc?a"n /ar%ici/a%ed

in e4%en*i(e in%er(iew* wi%" ./ecial 'oun*el Mueller32=6 Mc?a"n
re*i)ned "i* /o*i%ion on Oc%o2er 1D, 201832F0 Re/or%edly, Pre*iden%
!ru0/1* /re(iou* /er*onal le)al %ea0 encoura)ed full coo/era%ion
wi%" %"e ./ecial 'oun*el, and wai(ed 2o%" %"e e4ecu%i(e /ri(ile)e
and %"e a%%orney&clien% /ri(ile)e32F1 Mc?a"n1* a%%orney, <illia0

2=F See EI.EN<RI?7!, supra no%e 10F, a% 183
2=D Ela% (3 E0ando/n)ou2ene, P<?&11&26:1, 201: <L 11;F20=, a% >;

@+3Md3Marc" 18, 201:B3
2=8 +onald !ru0/, Jr3 in(oked %"e a%%orney&clien% /ri(ile)e 2efore %"e

7ou*e In%elli)ence 'o00i%%ee in connec%ion wi%" co00unica%ion wi%" "i*
fa%"er3 See 7aley Bri%8ky, Trump, Jr. Cites Attorney-Client Privilege to Avoid
Russia Questions, $XIO. @+ec3 F, 201DB, "%%/*CEEwww3a4io*3co0E%ru0/&9r&ci%e*&
a%%orney&clien%&/ri(ele)e&1=12F08:D1&2c=;:8=d&16Fa&;f;f&6D=6&
cef=1e:8;Fe13"%0l3

2=6 Mic"ael .3 .c"0id% K Ma))ie 7a2er0an, White House Counsel Don
McGahn, Has Cooperated Extensively in Mueller Inquiry, N3Y3 !IME. @$u)3 18,
2018B, "%%/*CEEwww3ny%i0e*3co0E2018E08E18Eu*E/oli%ic*Edon&0c)a"n&0ueller&
in(e*%i)a%ion3"%0l3 @de%ailin) %"a% Mr3 Mc?a"n re*i)ned in Oc%o2er 2018B3 .co%%
7or*ley, White House Lawyer Quits After Helping Trump Put His Mark on the
Federal Bench, NPR @Oc%3 2F, 2018B3
"%%/*CEEwww3n/r3or)E2018E10E1DEF=F6;=D;1Ew"i%e&"ou*e&lawyer&Gui%*&af%er&
"el/in)&%ru0/&/u%&"i*&0ark&on&%"e&federal&2enc"3

2F0 Mic"ael .3 .c"0id% K Ma))ie 7a2er0an, McGahn, Soldier for Trump
and Witness Against Him, Leaves White House, N3 Y3 !IME. @Oc%3 1D, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E10E1DEu*E/oli%ic*Edon&0c)a"n&lea(e*&%ru0/&
ad0ini*%ra%ion3"%0l3

2F1 ."annon Van .an%, President Trump Attacks Report on White House
Counsel�s Cooperation with Mueller, NPR @$u)3 16, 2018B,
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Burck, i**ued %"e followin) *%a%e0en%C #Pre*iden% !ru0/, %"rou)"
coun*el, declined %o a**er% any /ri(ile)e o(er Mr3 Mc?a"n1*
%e*%i0ony, *o Mr3 Mc?a"n an*wered %"e ./ecial 'oun*el %ea01*
Gue*%ion* ful*o0ely and "one*%ly, a* any /er*on in%er(iewed 2y
federal in(e*%i)a%or* 0u*%3-2F2 Pre*iden% !ru0/ *en% ou% %"e
followin) %wee% concernin) %"e in%er(iew*C

!"e failin) Any%i0e* wro%e a 5ake /iece %oday
i0/lyin) %"a% 2ecau*e <"i%e 7ou*e 'ouncel N*icO,
"e 0u*% 2e a Jo"n +ean %y/e of #R$!3- Bu% I
allowed"i0 and all o%"er* %o %e*%ify P I didn1% "a(e
%o3 I "a(e no%"in) %o "ide 3 3 3 3-2F:

Pre*iden% !ru0/1* reference %o Jo"n +ean wa* /re*u0a2ly
0ade %o di*%ance "i* <"i%e 7ou*e coun*el1* *%a%e0en%* %o %"e
./ecial 'oun*el fro0 %"o*e of Jo"n +ean, <"i%e 7ou*e coun*el %o
Pre*iden% Ni4on3 +ean coo/era%ed wi%" %"e <a%er)a%e /ro*ecu%or,
and /leaded )uil%y %o o2*%ruc%ion of 9u*%ice32F;
Pre*iden% !ru0/ "a* wai(ed "i* e4ecu%i(e /ri(ile)e and %"e

a%%orney&clien% /ri(ile)e for Mc?a"n and likely %"e en%ire <"i%e
7ou*e 'oun*el Office3 7e 0ay no% *elec%i(ely wai(e %"e /ri(ile)e,
unle** %"i* i* /ro(ided and a)reed %o in ad(ance3 !"e !en%" 'ircui%
"a* *%a%ed #/ri(ile)e* canno% 2e u*ed a* 2o%" a *word and a
*"ield3-2F= Indeed, #once a /ar%y 2e)in* %o di*clo*e any confiden%ial
co00unica%ion for a /ur/o*e ou%*ide %"e *co/e of %"e /ri(ile)e, %"e
/ri(ile)e i* lo*% for all co00unica%ion* rela%in) %o %"e *a0e
0a%%er3-2FF

"%%/*CEEwww3n/r3or)E2018E08E16EF;00:8DF6E/re*iden%&%ru0/&a%%ack*&re/or%&on&
w"i%e&"ou*e&coun*el*&coo/era%ion&wi%"&0ueller3

2F2 .c"0id% K 7a2er0an, supra no%e 2=63
2F: +onald !ru0/ @Areal+onald!ru0/B, !<I!!ER @$u)3 16, 2018, ;C01

$MB, "%%/*CEE%wi%%er3co0Ereal+onald!ru0/E*%a%u*E10:11=0;F=D=6F::;083
2F; Le*lie Oel*ner, Dean Sentenced to 1 to 4 Years in Cover Up Case,

N3Y3 !IME. @$u)3 :, 16D;B,
"%%/*CEEwww3ny%i0e*3co0E16D;E08E0:Earc"i(e*Edean&*en%enced&%o&1&%o&;&year*&
in&co(eru/&ca*e&e4coun*el&%o&ni4on3"%0l3

2F= .eneca In*urance 'o3 (3 <e*%ern 'lai0*, DD; 53 :d 12D2, 12D8 @10%"
'ir3 201;B3 In%ere*%in)ly, Ju*%ice ?or*uc" wa* on %"e 10%" 'ircui% /anel w"ic"
decided %"e ca*e3

2FF Id. a% DP83
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Mic"ael +3 'o"en wa* Pre*iden% !ru0/1* /er*onal a%%orney for
a//ro4i0a%ely %en year*32FD On $/ril 6, 2018, %"e New York field
office of %"e 5BI e4ecu%ed *earc" warran%* for 'o"en1* re*idence,
"o%el roo0, office, *afe%y de/o*i% 2o4, and elec%ronic de(ice*32F8
Pre*iden% !ru0/ filed a 0o%ion %o in%er(ene in %"e ac%ion, and i%
wa* )ran%ed 2y Jud)e Mi02a <ood32F6 ./ecial 'oun*el Mueller
referred %"e 'o"en ca*e %o %"e Uni%ed .%a%e* $%%orney for %"e
.ou%"ern +i*%ric% of New York32D0 Mr3 'o"en *i)ned a /lea
a)ree0en% wi%" %"e ./ecial 'oun*el1* Office in No(e02er 2018
and "e wa* *en%enced %o a %wo&0on%" /ri*on %er0 and a fine32D1
Pre*iden% !ru0/ could "a(e a%%orney&clien% /ri(ile)e for "i*

co00unica%ion* wi%" 'o"en, de*/i%e "i* clai0 %"a% %"e /ri(ile)e i*
dead32D2 +ue %o %"e *en*i%i(i%y of %"e ca*e, +i*%ric% 'our% Jud)e
<ood a//oin%ed a #*/ecial 0a*%er- for /ri(ile)e i**ue*32D: 'o"en
"ad earlier 0o(ed for a %e0/orary re*%rainin) order %o /re(en% %"e
)o(ern0en% fro0 (iewin) %"e co00unica%ion*32D; .earc"e* of an

2FD Jona%"an Le0ire and Jake Pear*on, How Michael Cohen, Trump�s
�Image Protector,� Landed in the President�s Inner Circle, BU.3 IN.I+ER @$/ril
11, 2018B, "%%/*CEEwww32u*ine**in*ider3co0E0ic"ael&co"en&%ru0/&rela%ion*"i/&
2018&;3

2F8 Mic"ael +3 'o"en (3 U3.3, No3 1C18&09&0:1F1&MM<, @.3+3N3Y3 $/ril
1:, 2018B, "%%/*CEEwww3/oli%ico3co0EfEIidJ000001F2&c0:=&d2D1&a:De&
e;2ff8f000013

2F6 .ona0 ."e%", A Federal Judge Handed Trump and Michael Cohen a
Setback After a Wild Day in Court, BU.3 IN.I+ER @$/r3 1D, 2018B,
"%%/*CEEwww32u*ine**in*ider3co0E9ud)e&2lock*&%ru0/&co"en&reGue*%&%o&re(iew&
docu0en%*&*ei8ed&2y&f2i&2018&;3

2D0 Me(in Breunin)er K Mike 'alia, Rosenstein Personally Approved FBI
Raid Against Trump Lawyer Michael Cohen: NYT, 'NB' @$/r3 10, 2018B,
"%%/*CEEwww3cn2c3co0E2018E0;E10Ero*en*%ein&/er*onally&a//ro(ed&f2i&raid&
a)ain*%&%ru0/&lawyer&0ic"ael&co"en&ny%3"%0l3

2D1 Plea $)ree0en%, U3.3 (3 Mic"ael 'o"en @No(3 26, 2018B,
"%%/*CEEwww39u*%ice3)o(EfileE111==FFEdownloadH Special Counsel�s Office, U3.3
+EP1! O5 JU.!I'E, "%%/*CEEwww39u*%ice3)o(E*co @la*% (i*%ed Jan3 2F, 2016B3

2D2 +onald !ru0/, supra no%e 13
2D: Mic"ael +3 'o"en (3 U3.3, No3 1C18&09&0:1F1&MM< @.3+3N3Y3 $/r3

2D, 2018B, "%%/*CEEwww3cour%li*%ener3co0Edocke%EF:F262FE:0Ein&%"e&0a%%er&
of*earc"&warran%*&e4ecu%ed&ona/ril&6&2018EH Mic"ael +3 'o"en (3 U3.3, No3
1C18&09&0:1F1&MM< @.3+3N3Y3 $/ril 1:, 2018B,
"%%/*CEEwww3/oli%ico3co0EfEIidJ000001F2&c0:=&d2D1&a:De&e;2ff8f000013

2D; ."e%", supra no%e 2F63
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a%%orney1* law office or o%"er /re0i*e* reGuire */ecial #"ei)"%ened
care3-2D= $ccordin)ly, %"e Uni%ed .%a%e* $%%orney1* Office and %"e
5BI "a(e #ri)orou* /ro%ocol*- %o en*ure %"a% %"e /ri(ile)e will no%
2e (iola%ed32DF
./ecial Ma*%er Bar2ara Jone* "a* de%er0ined %"a% rela%i(ely

few docu0en%* and file* are /o%en%ially /ro%ec%ed 2y %"e a%%orney&
clien% /ri(ile)e32DD !"e record i* *ealed, 2u% %"e *0all nu02er of
/ro%ec%ed co00unica%ion* 0ay 2e due %o 'o"en /ro(idin) ad(ice
%"a% i* no% le)al ad(ice @a* "e re/re*en%ed +onald !ru0/ in
2u*ine** 0a%%er* /rior %o %"e elec%ionB, and %"e /re*ence of %"e
cri0e&fraud e4ce/%ion3 On July 20, 2018, #%"e /ar%ie* wi%"drew
%"eir de*i)na%ion* of #/ri(ile)ed a* %o 12 audio i%e0* %"a% were
under con*idera%ion 2y %"e ./ecial Ma*%er3-2D8 !"e*e #audio i%e0*-
are 'o"en&%a/ed con(er*a%ion* wi%" Pre*iden% and ci%i8en !ru0/3
Pre*iden% !ru0/ *en% %"e followin) %wee% af%er a %a/ed

con(er*a%ion wa* di*clo*edC #Inconcei(a2le %"a% %"e )o(ern0en%
would 2reak in%o a lawyer1* office @early in %"e 0ornin)B & al0o*%
un "eard of3 E(en 0ore inconcei(a2le %"a% a lawyer would %a/e a
clien% & %o%ally un"eard of K /er"a/* ille)al3 !"e )ood new* i* %"a%
your fa(ori%e Pre*iden% did no%"in) wron),-2D6
!"e 5BI did no% 2reak in%o 'o"en1* officeH %"e *earc" wa*

/ur*uan% %o a (alidly i**ued warran%3280 $ddi%ionally, i% i* le)al in

2D= Mic"ael +3 'o"en (3 U3.3, No3 1C18&09&0:1F1&MM< @.3+3N3Y3 $/ril
1:, 2018B3

2DF Id.
2DD See Re/or% and Reco00enda%ion of %"e ./ecial Ma*%er, Mic"ael +3

'o"en (3 U3.3, No3 1C18&09&0:1F1&MM<, a% >2 @.3+3N3Y3 June ;, 2018B,
"%%/*CEEwww3cour%li*%ener3co0Ereca/E)o(3u*cour%*3ny*d3;616;:E)o(3
u*'our%*3ny*d3;616;:3D2303/df3

2D8 Mic"ael +3 'o"en (3 U3.3, No3 1C18&09&0:1F1&MM< @.3+3N3Y3 July
D, 2018B, "%%/*CEEwww3cour%li*%ener3co0Ereca/E)o(3u*cour%*3ny*d3;616;:E)o(3
u*'our%*3ny*d3;616;:36;303/df3

2D6 +onald !ru0/ @Areal+onald!ru0/B, !<I!!ER @July 21, 2018, =C10
$MB, "%%/*CEE%wi%%er3co0Erealdonald%ru0/E*%a%u*E1020F;228DD2=0;:D123

280 '"arlie .a(a)e, Warrants and Privilege: Legal Questions About the
Raids on Trump�s Lawyer, N3Y3 !IME. @$/r3 10, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0;E10Eu*E/oli%ic*E%ru0/&co"en&raid*&le)al&
i**ue*3"%0l3
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New York %o %a/e a con(er*a%ion a* lon) a* one /er*on con*en%*3281
5ur%"er, %"e $0erican Bar $**ocia%ion indica%ed %"a% i% did no%
(iola%e a%%orney e%"ical o2li)a%ion* %o %a/e a con(er*a%ion wi%" a
clien%, /ro(ided i% i* no% /ro"i2i%ed 2y law in %"a% 9uri*dic%ion3282
'o"en /led )uil%y %o ei)"% coun%* filed on $u)u*% 21, 2018328: Mr3
'o"en recei(ed a %"ree&year /ri*on *en%ence for %"e cri0e*328;
Pre*iden% !ru0/1* a%%orney* wai(ed %"e a%%orney&clien%

/ri(ile)e for 12 of %"e %a/e* 0ade 2y 'o"en328= !"e %a/e %"a% wa*
di*clo*ed referred %o /o%en%ial /ay0en%* %o Play2oy 0odel Maren
Mc+ou)al328F <"en Pre*iden% !ru0/ wai(ed "i* /ri(ile)e for %"e
12 %a/e*, "e 0ay well "a(e wai(ed "i* /ri(ile)e for %"e en%ire

281 New York Recording Law, +I?3 ME+I$ L$< PROJE'!,
"%%/CEEwww3d0l/3or)Ele)al&)uideEnew&york&recordin)&law @la*% (i*i%ed No(3 11,
2018B3

282 See $B$ .%andin) 'o001n on E%"ic* K Prof1l Re*/on*i2ili%y, 5or0al
O/3 01&;22 @2001B, "%%/CEEwww3a2a9ournal3co0Ei0a)e*E0ainRi0a)e*E01&
;223/df3

28: Pre** Relea*e, Mic"ael 'o"en Plead* ?uil%y in Man"a%%an 5ederal
'our% !o Ei)"% 'oun%*, Includin) 'ri0inal !a4 E(a*ion $nd 'a0/ai)n 5inance
Viola%ion*, +e/1% of Ju*%ice @$u)3 21, 2018B, "%%/*CEEwww39u*%ice3)o(Eu*ao&
*dnyE/rE0ic"ael&co"en&/lead*&)uil%y&0an"a%%an&federal&cour%&ei)"%&coun%*&
includin)&cri0inal&%a4H Plea $)ree0en%, U3. (3 Mic"ael 'o"en, 18 'r3 RRR
@<7PB, "%%/*CEEin%3ny%3co0Eda%aEdocu0en%"el/erE182&co"en&/lea&
dealE62cFcd;DeDc;8e6f6;F6Eo/%i0i8edEfull3/dfT/a)eJ13

28; Ben9a0in <ei*er and <illia0 M3 Ra*"2au0, Michael Cohen
Sentenced to 3 Years After Implicating Trump in Hush-Money Scandal, N3Y3
!IME. @+ec3 12, 2018B, "%%/*CEEwww3ny%i0e*3co0E2018E12E12Enyre)ionE0ic"ael&
co"en&*en%ence&%ru0/3"%0l3

28= +e2ra 'a**en* <ei**, Federal Prosecutors have 12 Cohen Tapes after
Trump Waives Privilege, $B$ JOURN$L @July 2;, 2018B,
"%%/CEEwww3a2a9ournal3co0Enew*Ear%icleEfederalR/ro*ecu%or*R"a(eR12Rco"enR%a
/e*Raf%erR%ru0/Rwai(e*R/ri(ile)e3

28F Ma%% $/u88o, Ma))ie 7a2er0an, K Mic"ael .3 .c"0id%, Michael
Cohen Secretly Taped Trump Discussing Payment to Playboy Model, N3Y3
!IME. @July 20, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0DE20Eu*E/oli%ic*E0ic"ael&co"en&%ru0/&
%a/e3"%0l3
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*u29ec% 0a%%er328D !"e 5ederal 'ircui% doe* no% reco)ni8e %"e
*elec%i(e wai(er doc%rine3288
$ cour% 0ay 0ake a di*%inc%ion 2e%ween w"a% i* di*clo*ed %o

%"e /u2lic (er*u* di*clo*ure* 0ade in li%i)a%ion3286 In %"e von
Bulow ca*e, 'lau* (on Bulow allowed "i* a%%orney %o wri%e a 2ook
a2ou% "i* "i)"&/rofile 0urder %rial3260 !"e 'our% decided %"a% (on
Bulow wai(ed "i* /ri(ile)e for w"a% a//eared in %"e 2ook, 2u% did
no% wai(e "i* /ri(ile)e for all co00unica%ion wi%" "i* a%%orney3261
!"e +3'3 'ircui% indica%ed %"a% i% con*ider* +ean <i)0ore1*
o29ec%i(e con*idera%ion of fairne** w"en con*iderin) if %"e
/ri(ile)e "a* 2een wai(ed3262 Pre*iden% !ru0/ "a* di*cu**ed
'o"en1* ac%ion* nu0erou* %i0e*, and i% i* likely a cour% would rule
%"a% "e wai(ed "i* /ri(ile)e3
If %"e a%%orney&clien% /ri(ile)e a//lie* a% all, %"ere could *%ill 2e

an e4ce/%ion3 7i* co00unica%ion* wi%" 'o"en 0ay well (iola%e
%"e law, and %"e cri0e&fraud e4ce/%ion 2ar* any /ri(ile)e3 !"e
Re*%a%e0en% /ro(ide* %"e followin)C
!"e a%%orney&clien% /ri(ile)e doe* no% a//ly %o a

co00unica%ion occurrin) w"en a clien%C
@aB con*ul%* a lawyer for %"e /ur/o*e, la%er
acco0/li*"ed, of o2%ainin) a**i*%ance %o en)a)e in a
cri0e or fraud or aidin) a %"ird /er*on %o do *o, or
@2B re)ardle** of %"e clien%1* /ur/o*e a% %"e %i0e of
con*ul%a%ion, u*e* %"e lawyer1* ad(ice or o%"er
*er(ice* %o en)a)e in or a**i*% a cri0e or fraud326:

28D See In re .ealed 'a*e, FDF 532d D6:, 806 @+3'3 'ir3 1682B3
288 'arla R3 <alwor%", Mor <e%8ler, K $nne .3 Bider, Privilege Law, its

Global Application, and the Impact of New Technologies, .i4%" $nnual Na%ional
In*%i%u%e on E&+i*co(ery, ?&2= @2012B3

286 See In re (on Bulow, 828 532d 6;, 102 @6%" 'ir3 168DB3
260 In%ere*%in)ly, %"e 2ook1* au%"or i* $lan M3 +er*"owi%8, w"o "a* al*o

wri%%en a 2ook defendin) Pre*iden% !ru0/3 In re (on Bulow, 828 532d a% 6FH
$le4andra $l%er K .ydney E02er, Yet Another Book Takes on Impeachment:
This Time, the Case Against, N3Y3 !IME. @July 8, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E0DE08E2ook*Ealan&der*"owi%8&ca*e&a)ain*%&
i0/eac"in)&%ru0/3"%0l3

261 In re (on Bulow, 828 532d a% 1023
262 In re .ealed 'a*e, FDF 532d a% 813
26: Re*%a%e0en% @!"irdB of %"e Law ?o(ernin) Lawyer* L 82 @2000B3
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$l%"ou)" %"e record i* *ealed in 'o"en1* ca*e, "e /led )uil%y %o
0akin) an ille)al ca0/ai)n con%ri2u%ion326; Pre*iden% !ru0/ "a*
indica%ed %"e #"u*" 0oney- /ay0en%* ca0e fro0 "i0, 2u% alle)ed
"e did no% know of %"e /ay0en%1* /ur/o*e* un%il #la%er on3-26= Mr
'o"en "a* %e*%ified %"a% "e 0ade %"e /ay0en%* %o %wo wo0en a%
Pre*iden% @%"en&candida%eB !ru0/1* direc%ion326F Pre*iden% !ru0/
*en% a %wee% in w"ic" "e *%a%edC
I ne(er direc%ed Mic"ael 'o"en %o 2reak %"e law3 7e wa* a

lawyer and "e i* *u//o*ed %o know %"e law3 I% i* called #ad(ice of
coun*el,- and a lawyer "a* )rea% lia2ili%y if a 0i*%ake i* 0ade3 !"a%
i* w"y %"ey )e% /aid3 +e*/i%e %"a% 0any ca0/ai)n finance lawyer*
"a(e *%ron)ly 3 3 3 326D
!"e U3.3 $%%orney 2ear* %"e 2urden of 0akin) a /ri0a facie

ca*e %"a% #%"e clien% re%ained %"e a%%orney %o /ro0o%e %"e con%inuin)
or in%ended ille)al ac%i(i%y3-268 ?i(en %"e 0ul%i/le *%a%e0en%* 0ade
2y Pre*iden% !ru0/ a2ou% w"e%"er or no% /ay0en%* were 0ade,
and w"e%"er "e knew /ay0en%* were 0ade, i% i* likely a cour%
could find %"a% %"e e4ce/%ion a//lie*3 $* one *c"olar "a* o2*er(ed,
#NiOf %"ere were a con*/iracy in(ol(in) an a%%orney and a clien% %o
conceal %"e %rue *ource or in%ended u*e of fund* fro0 a federally
in*ured N*icO financial in*%i%u%ion in order %o "el/ *ecure financin)
for a #"u*" 0oney- /ay0en%, %"ere would 2e no /ri(ile)e3-266

26; <illia0 M3 Ra*"2au0 e% al3, Michael Cohen Says He Arranged
Payments to Women at Trump�s Discretion, N3Y3 !IME. @$u)3 21, 2018B,
"%%/*CEEwww3ny%i0e*3co0E2018E08E21Enyre)ionE0ic"ael&co"en&/lea&deal&
%ru0/3"%0l3

26= Ju*%in .ink, Trump Tells Fox He Knew �Later On� About Hush Money
Payments, BLOOMBER? @$u)3 22, 2018B,
"%%/*CEEwww32loo02er)3co0Enew*Ear%icle*E2018&08&22E%ru0/&%ell*&fo4&"e&knew&
la%er&on&a2ou%&"u*"&0oney&/ay0en%*3

26F <illia0 M3 Ra*"2au0, Ma))ie 7a2er0an, Ben Pro%e**, and Ji0
Ru%en2er), Mic"ael 'o"en .ay* 7e $rran)ed Pay0en%* %o <o0en a% !ru0/1*
+irec%ion, N3Y3 !IME. @$u) 21, 2018B3

26D Pre*iden% !ru0/ !wee% *en% +ec3 1:, 201D, =C1D a03
268 !odd $3 Ellinwood, �In the Light of Reason and Experience�: The

Case for a Strong Government Attorney �Client Privilege, 2001 <I.3 L3 REV3
1261, 1266 @2001B3

266 $ndy <ri)"%, In re the Cohen Raid: The Attorney-Client Privilege &
Crime Fraud Exception, $M3 'ON.!I!U!ION .O'1Y @$/ril 16, 2018B,

Used and Distributed with Author's Permission



;; JOURNAL OF LAW AND POLICY

Moreo(er, %"e a%%orney&clien% /ri(ile)e a//lie* only %o le)al
ad(ice, no% 2u*ine** or in(e*%0en% ad(ice3:00 !"i* i* %rue e(en if
%"e 2u*ine** ad(ice i* /ro(ided 2y a lawyer3:01 7owe(er, if le)al
ad(ice wa* #one of %"e *i)nifican% /ur/o*e*- of %"e
co00unica%ion, %"e co00unica%ion 0ay 2e /ro%ec%ed3:02 'o"en
wa* !ru0/1* a%%orney for 0any year* w"en "e wa* a /ri(a%e
ci%i8en, and Pre*iden% !ru0/ alway* refer* %o "i0*elf a* a
2u*ine**0an,:0: *o i% i* unlikely %"a% a cour% would find le)al
ad(ice one of %"e *i)nifican% /ur/o*e*3
Pre*iden% !ru0/ "a* wai(ed "i* /ri(ile)e for 0any of "i*

o%"erwi*e /o%en%ially /ro%ec%ed co00unica%ion*3 !"e*e /ri(ile)e*
include %"e 2road e4ecu%i(e /ri(ile)e and "i* a%%orney&clien%
/ri(ile)e for 2o%" "i* )o(ern0en% lawyer* and "i* /ri(a%e
lawyer3:0; !"e a2ili%y %o wi%""old infor0a%ion wa* rai*ed 2y our
fir*% Pre*iden% and "a* con%inued wi%" e(ery ad0ini*%ra%ion3:0=
<i%" %"e e4ce/%ion of one 'ircui%, an ad0ini*%ra%ion1* u*e of %"e

"%%/*CEEwww3ac*law3or)Eac*2lo)Ein&re&%"e&co"en&raid&%"e&a%%orney&clien%&
/ri(ile)e&cri0e&fraud&e4ce/%ionE3

:00 U3.3 (3 Rue"le, =8: 53:d F00, F08 n38 @6%" 'ir3 2006BH and Ryan Luca*,
Does FBI Raid on Trump Lawyer Cohen Mean Attorney-Client Privilege is
Dead?, NPR @$/r3 10, 2018B, "%%/*CEEwww3n/r3or)E2018E0;E10EF011=:D26Edoe*&
f2i&raid&on&%ru0/&lawyer&co"en&0ean&a%%orney&clien%&/ri(ile)e&i*&dead3

:01 Pac3 Pic%ure* 'or/3 (3 U3.3 +i*%3 '%, FD6 53:d 1121 @6%" 'ir3 2012B3
:02 In re Mello)) Brown K Roo%, Inc3, D=F 53:d D=;, DF0 @+3'3 'ir3 201;B3
:0: Ryan Le**ard, TrumpC I�m a Businessman, Not a Politician, NE<

7$MP.7IRE PUBLI' R$+IO @June 18, 201=B, "%%/CEEwww3n"/r3or)E/o*%E%ru0/&i0&
2u*ine**0an&no%&/oli%icianT*%rea0E03

:0; +efendan%*1 .u//le0en%al .u20i**ion and 5ur%"er Re*/on*e %o
Plain%iff*1 Po*%&Briefin) No%ice* a% 2, Ja0e* Madi*on Pro9ec%, et al. (3
+e/ar%0en% of Ju*%ice, et al3, Uni%ed .%a%e* +i*%ric% 'our% for %"e +i*%ric% of
'olu02ia, No3 1C1D&c(&001;;&$PMH .ara 'ook, Trump Legal Team Waived
Attorney-Client Privilege on Cohen Recording, 'B. NE<. @July 21, 2018B,
"%%/*CEEwww3c2*new*3co0Enew*E0ic"ael&co"en&*ecre%&recordin)&%ru0/&le)al&
%ea0&wai(ed&a%%orney&clien%&/ri(ile)eEH !"e Edi%orial Board, Trump Waives the
Privilege, How to Read Don McGahn�s Cooperation with Robert Mueller,
<$LL .!3 J3 @$u)3 16, 2018B, "%%/*CEEwww3w*93co0Ear%icle*E%ru0/&wai(e*&%"e&
/ri(ile)e&1=:;D1D1=6H JacGueline !"o0*en, Dem Lawmaker: Trump �Waiving
Executive Privilege� by Tweeting, !7E 7ILL @June 1F, 201DB,
"%%/*CEE%"e"ill3co0E2lo)*E2allo%&2o4E::8128&de0&law0aker&%ru0/&wai(in)&
e4ecu%i(e&/ri(ile)e&2y&%wee%in)H Laird, supra no%e 2023

:0= ?ar(ey, supra no%e F=3
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)o(ern0en% a%%orney&clien% /ri(ile)e i* *e(erely li0i%ed3:0F I% i*
none4i*%en% in ca*e* of "i)"&le(el )o(ern0en% e0/loyee cri0inal
fraud and 0i*conduc%3:0D E(en in %"e e(en% a /ri(ile)e a//lied in
%"o*e con%e4%*, i% i* /re*u0a2ly *u29ec% %o %"e e4ce/%ion for cri0e
and fraud3 No /re(iou*ly decided ca*e "a* ye% e4/lored %"e cri0e&
fraud e4ce/%ion under %"e*e circu0*%ance* 2ecau*e %"e
co00unica%ion* "a(e 2een dee0ed un/ro%ec%ed3
$n ad0ini*%ra%ion 0ay a**er% %"e e4ecu%i(e /ri(ile)e, w"ic"

)i(e* i% 0ore /ro%ec%ion %"an %"e a%%orney&clien% /ri(ile)e3 !"i* i*
2ecau*e %"ere are no "ard and fa*% rule* concernin) w"en %"i*
/ri(ile)e i* rai*ed3 $* %"e )round2reakin) Nixon ca*e e*%a2li*"ed,
%"e cour% 0u*% /erfor0 a 2alancin) %e*% and wei)" %"e need of %"e
e4ecu%i(e wi%" %"e need* of %"e /u2lic3:08 !"e deli2era%i(e /roce**
%y/e of e4ecu%i(e /ri(ile)e i* weaker %"an %"e /re*iden%ial
co00unica%ion /ri(ile)e, 2u% 2o%" are *u29ec% %o a 2alancin)
%e*%3:06

'ON'LU.ION

In %"e ./ecial 'oun*el in(e*%i)a%ion in%o Ru**ian in%erference
wi%" %"e 201F /re*iden%ial elec%ion, %"e /u2lic1* need for
infor0a%ion i* co0/ellin)3 $%%e0/%* %o /er*uade cour%* %"a% %"e
a//oin%0en% of ./ecial 'oun*el Mueller i* uncon*%i%u%ional or
2eyond +e/u%y $%%orney ?eneral Ro*en*%ein1* au%"ori%y "a(e 2een
unifor0ly un*ucce**ful3:10 Muc" of %"e co00unica%ion %"a% 0ay

:0F See In re Lind*ey, 1;8 53:d 1100 @+3'3 'ir3 1668BH +a(id B3 Leland,
Attorney-Client Privilege, F8 ?EO3 <$.73 L3 REV3 =68 @2000BH $da0 M3 '"ud,
In Defense of the Government Attorney-Client Privilege, 8; 'ORNELL L3 REV3
1F82 @1666BH Merri R3 Blu0enuauer, Privileged or Not? How the Current
Application of the Government Attorney-Client Privilege Leaves the
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